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PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regu- 
latory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1940 ed. 601 et seq.), the Packers 
and Stockyards Act, 1921 (7 U.S.C. 1940 ed. 181 et seq.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 
499a et seq.). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions”. They may be cited 
by giving the volume and page, for illustration, thus: 1 A.D. 472. 
It is unnecessary to cite the docket or decision number. 

Prior to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of a 
case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported and the court cases 
published herein will be found at end of each monthly issue, and the 
cumulative yearly Index-Digest, lists decisions reported, statutes, 
orders, etc., construed, and statistical and other tables will be found at 
the end of No. 12 (December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January of 1942 and 
annual bound volumes of the decisions will be available through the 
Superintendent of Documents, U. S. Government Printing Office, 
Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURE DECISIONS 
(A. D. 1407) 














IN RE PesteEL MILK COMPANY ET AL. AMA Doc. Nos. 74-1 to 74-28. Decided 


February 28, 1947 






Validity of Order No. 74—Denial of Petition for Relief 






Upon consideration of the merits of the allegations of the invalidity of Order 
No. 74, regulating the handling of milk in the Columbus, Ohio, marketing 
area, the relief requested by petitioners is denied and their petitions are 






dismissed. 






Order No. 74—Findings of Fact—Evidence Showing Interrelationship of 
Markets for Milk and Its Products 









The evidence referred to in the findings of fact sufficiently contravenes peti- 
tioners arguments that the interrelationship of markets for milk and its 
products does not apply to the handling regulated by the order, and shows 

that there is a particularly intimate relationship between Columbus fluid 

prices and prices to producers supplying M. & R. Dietetics and Nestle’s. 








Order No. 74—Interstate Commerce—De Minimis Doctrine 





Although only 4% of 1 percent of milk priced by order moves in interstate com- 
merce, de minimis doctrine advanced by petitioners does not apply because 
amounts of milk are substantial and because act does not require any mini- 
mum percentage of handling in interstate commerce for regulation. 







Order No. 74—Record Showing Effect of Handling of Fluid Milk in Columbus, 
Ohio, Upon Interstate Commerce 






The handling of fiuid milk in the Columbus, Ohio, marketing area directly 
burdens, obstructs, or affects interstate commerce in milk or its products 
because regulation of the handling that is interstate would be ineffective 
without regulation of all the handling and, in addition to the effects of the 
handling upon other regulated markets, the Columbus fluid market has 
industrial and intimate relationships with the manufacturing market par- 
ticularly M. & R. Dietetics and Nestle’s, so that any considerable decline 
in prices or shrinkage in consumption on the Columbus fluid market would 
have quick and drastic effects upon the marketing of manufacturing milk 

in the production area and the prices to the producers of this milk. 











Order No. 74—Interstate Commerce—Regulation Under Act and Federal Reg- 
ulation of Intrastate Commerce Not Restricted to Category of “‘Inextricable 
Intermingling”—Federal Regulation of Intrastate Transactions Affecting 
Interstate Commerce 










The direct burdening, obstructing, or affecting of interstate commerce specified 
in section 8e is not limited to the interstate handling regulated by the same 
order that regulates the intrastate handling because the act intended to confer 
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the full scope of the commerce clause of the Constitution and such full 
scope extends to regulation of intrastate activities that affect interstate 
commerce itself as well as Federal regulation of interstate commerce and is 
not restricted to situations of “inextricable intermingling” where regulation 
of intrastate is necessary in order to make interstate regulation effective. 


Order No. 74—Effect of Failure to Include in Order an Even-Production Plan— 
Discretion of Secretary to Adopt Proposal Made at Promulgation Hearing 


Petitioners’ contention that since the record shows that the handlers and pro- 
ducers were in favor of a seasonal-adjustment funds plan or an even- 
production plan whereby 20 cents per hundredweight was to be withheld 
from the uniform price for producer’s milk in April, May, and June, the period 
of flush production and the funds so accumulated but returned. to producers 
as a price for milk sold during the production months in the fall of the 
year, the failure to adopt such a plan was in violation of the act is refuted 
on the ground that such contention leaves out the discretionary authority of 
the Secretary, for, while it is true that the findings of the Secretary as to 
the effectuation of the policy of the act must be based on the evidence intro- 
duced at the hearing, the Secretary can exercise his discretion in making a 
determination as to whether or not a particular proposal, even though 
supported by evidence, will tend to effectuate the declared policy of the act. 


Order No. 74—Effect of Lack of Basic Findings of Fact in Issuance of Milk 
Order 


Petitioners’ complaint in their briefs, but not in their petitions, of the lack of 
essential findings velative to statutory jurisdiction over the Columbus 
marketing area cannot be sustained as the delegated rule making does not 
require the same due process procedure in the way of hearings, basic find- 
ings, ete., as a strict quasi-judicial proceeding, the act does not @emand a 
“full hearing,” and the findings prescribed by the act have been made. 


Order No. 74—Discretion of Secretary to Prescribe Marketing Area 


On the basis of the evidence adduced in the record the Secretary, in the exercise 
of his discretion, had the authority to prescribe the marketing area defined 
in the order. 


Order No. 74—Right of Handler to Participate in Market Pool 


Petitioners’ complaint that the failure of the order to require a specified amount 
of Class I milk for a handler to participate in the market pool might enable 
a processor selling a small quantity of fluid milk to draw out of the pool 
at the expense of other handlers enough money to pay the uniform price for 
all his milk, must be dismissed, because there is a slim possibility of any 
Such contingency, and, furthermore, if necessary, the order could be 
amended. 


Order No. 74—Classifiction of Milk—Other Source Milk 


Petitioners’ complaint that the classification of “other source milk” is contrary 
to section 8¢e (5) of the act in that under the allocations prescribed some 
milk may be classified and priced on the basis of a particular classification 
in which that milk may not have been used, is invalid, since the courts have 
held that such a provision is not contrary to the act and is a proper exercise 
of the powers granted by the act.* 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
ef Agriculture Decisions.—Ed. 
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Dargusch, Caren, Greek & King, of Columbus, Ohio and Ashley Sellers of Wash- 
ington, D. C., for petitioners. Mr. J. B. Zimowski for Dairy Branch, Produe- 
tion and Marketing Administration. 


6 A. D. IN RE PESTEL MILK CO. ET AL. 





Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


These are proceedings under Section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933), as amended and as reenacted and 
amended by the Agricultural Marketing Agreement Act of 1937 (7 
U.S. C. 1940 ed. 601 et seg.) On January 22, 1946, effective February 
1, 1946, Order No. 74 was issued under the act regulating the han- 
dling of milk in the Columbus, Ohio, marketing area. Petitioner 
Pestel Milk Company, a handler of milk subject to the order, and 27 
other handlers filed petitions on January 31 and February 1, 1946, 
protesting the validity of the order. The petitions, although filed 
separately, contain identical allegations of invalidity. At a prehear- 
ing conference held before me on April 8, 1 946, it was ruled, upon 
agreement of the parties, that the dockets be consolidated for the 
purposes of these proceedings and that the proceedings be styled Zn 
re Pestel Milk Company et al. With the consent of the parties, it was 
also ruled at the prehearing conference that (1) the taking of addi- 
tional evidence in the proceeding would not be necessary (that is, 
evidence in addition to that contained in the promulgation record 
upon which Order No. 74 was issued) and a hearing before a presiding 
officer, the usual procedure, would not be held, and (2) petitioners 
would file suggested findings of fact, conclusions and ruling together 
with a supporting brief, that the Dairy Branch would thereafter file 
its suggested findings of fact, etc., the petitioners would then file a 
reply brief and that subsequently the Judicial Officer would issue a 
tentative ruling upon the petitions to which the parties could file ex- 
ceptions and requests for argument in connection therewith. At the 
prehearing conference it was also stipulated by the parties (1) that 
the factual allegations in the introductory portion of each petition 
dealing with such matters as the status and location of the petitioners 
and that they are handlers under Order No. 74 are correct, and (2) that 
the handlers “regulated” by Order No. 74 constitute practically all the 
handlers in the Columbus marketing area and that during the month 
of February 1946 they handled 95 percent or more of the volume of 
milk “priced” by the order. 

On July 15, 1946, petitioners submitted their brief and suggested 
findings. The Dairy Branch filed its brief and suggestions on Septem- 
ber 13, 1946, and petitioners submitted their reply brief on October 
17, 1946. Subsequently, the parties agreed to the issuance of a final 
decision without any tentative decision, exceptions, etc. 
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The petitions filed contend that Order No. 74 is not in accordance 
with law because : 

(1) The finding of the Secretary that the milk to be regulated 
thereby is in the current of interstate or foreign commerce or directly 
burdens, obstructs, or affects interstate or foreign commerce in milk 
or its products is not supported by the evidence adduced at the pro- 
mulgation hearings but is contrary to such evidence ; 

(2) The Secretary of Agriculture has no jurisdiction to impose an 
order regulating the handling of milk in the Columbus, Ohio, area 
as such handling is not in the current of interstate or foreign com- 
merce and does not directly burden, obstruct, or affect interstate or 
foreign commerce in milk or the products thereof within the purview 
of section 608c of the act and is not commerce with foreign nations or 
among several states or otherwise within the purview of Section 8 of 
Article I of the Constitution of the United States; 

(3) The definition of “Columbus, Ohio, marketing area” in section 
1 of the order includes only portions of Franklin County, Ohio, and 
there is no record of evidence to support the definition and all the 
pertinent evidence is that the marketing area should include all of 
Franklin County, Ohio; 

(4) The handlers’ proposal for a definition of “pool handler” which 
would avoid the possibility of a dilution of the market pool by 
handlers primarily engaged in the handling of milk products classi- 
fied in the lower classes was not adopted although there was sub- 
stantial evidence to support the proposal and no contrary evidence; 

(5) The provisions of sections 4 (d) and (f) relating to the classi- 
fication of “other source milk” are contrary to the provisons of section 
8¢ (5) of the act as they do not provide for or result in the classifica- 
tion of milk in accordance with the form in which or the purpose for 
which it is used as required by this section of the act; and 

(6) The order does not contain a provision for an even production 
incentive plan although substantial evidence showing the need for 
such a plan and a specific provision therefor was offered by the 
handlers without any contrary evidence in the record. 

Section 8c (1) of the act provides that orders under the act 
shall regulate * * * only such handling of such agricultural 
commodity, or product thereof, as is in the current of interstate or 
foreign commerce, or which directly burdens, obstructs, or affects, 
interstate or foreign commerce in such commodity or product 
thereof.” Petitioners’ main attack is that the evidence in the 
promulgation record does not warrant the issuance of the order under 
these provisions of the act and that the evidence is contrary to the 
finding in the order that the handling regulated meets these statutory 
requirements. 


* * * 
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This proceeding in this instance amounts to a review of the 
promulgation, proceedings in the light of petitioners’ protests to 
ascertain whether what was done is “in accordance with law.’’? The 
principal task is the examination of the evidence in the promulga- 
tion record to see if the evidence justifies the issuance of the order. 
It is usually difficult to decide what form of expression shall be given 
to such examination so that the contentions of the protestants may 
not appear to have been overlooked or handled casually. We thought 
it best here to set out at first under the heading “Findings of Fact” 
the facts in the promulgation record, adduced at the hearings, which 
seem to us significant from the standpoint of petitioners’ attacks. No 
attempt was made to achieve complete delineation of the evidence, 
Under the heading “Conclusions” there is discussion of petitioners’ 
arguments and the evidence that they claim necessitates findings 
and conclusions contrary to those reached in the promulgation pro- 
















ceeding and in the decision here. 

However, in order that the Findings of Fact and the Conclusions 
may be read in the light of the issues, it may be well to point out now 
in a general way the contentions of the petitioners. 

Petitioners start with the proposition that the order protested 
regulates Columbus inspected milk, that is, milk produced under 
permits by the health authorities for the city of Columbus. They 
say that the record shows that none of this milk comes from outside 
the State of Ohio, which is true, and, while they concede that the 
record shows that some of this milk goes out of the State of Ohio, 
they regard this out-of-state movement as temporary and unusual 
and, at any rate, so slight a percentage, approximately one-half per- 
cent of the total milk regulated by the order, as to be trifling and 
inconsequential as a jurisdictional basis for the issuance of an order 

















in Columbus. 

As to the remainder of the general problem presented, whether the 
handling regulated “directly burdens, obstructs, or affects” interstate 
commerce in milk or its products, petitioners take the position that the 
evidence is not sufficient to show any relationship between Columbus 
inspected milk and other markets for milk except possibly the relation- 
ship existing among all commodities, agricultural and industrial, due 
to common factors in their price structures. They claim that any 
general principle of a relationship among all markets for milk and 
its products has no application to the Columbus fluid market. They 
do not deny that, as the record reveals, there are large manufacturers of 
milk products located in and around Columbus drawing their supplies 
from the same production area as the Columbus fluid handlers regu- 
lated by the order, They regard this sitation as of no moment be- 
cause they claim that the evidence is to the effect that there is no com- 
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petition for supplies between the manufacturers and the Columbus 
handlers and that the activties of the Columbus handlers do not affect 
the prices to producers of the manufacturing milk. Petitioners de- 
scribe the Columbus fluid market as a purely local one not subject to 
regulation by the Federal Government under the commerce clause of 
Article I of the Constitution or by the Secretary of Agriculture under 
the act. 
FINDINGS OF FACT 


1. Notices of hearings on a proposed marketing agreement and order 
under the act for the Columbus, Ohio, marketing area were published 
in the Federal Register on November 14, 1944, January 20, 1945, and 
May 24, 1945 (9 F. R. 13613, 10 F. R. 806, 10 F. R. 5980), 

2. Pursuant to such notice promulgation hearings were held at 
Columbus, Ohio, on January 23 to 29, inclusive, 1945, and reopened 
hearings were held on June 20 and 21, 1945. The transcript of the 
hearing contains 2,371 pages and there are 225 exhibits. Notice of the 
Assistant Administrator’s report and opportunity to file written ex- 
ceptions with respect to the marketing agreement and order proposed 
in the report were filed in the Federal Register on October 26, 1945 (10 
F. R. 18315). Exceptions to the report were filed and thereafter the 
order was issued on January 22, 1946, effective February 1, 1946. 

3. The petitioners, all handlers subject to the order, are as follows: 


Pestel Milk Company. Isaly’s, Inc. 

Model Dairy Products Com- Home Producer Milk Com- 
pany. pany. 

Diamond Milk Products, Inc, Fairmont Creamery Com- 

Gabel Dairy. pany. 

Farmers Co-Op Dairy. Eureka Milk Company. 

Shady Lane Milk Company. Young’s Dairy. 

Pailet Milk Company. Wetherell Dairy. 

McClish Dairy. Westerville Creamery Com- 

Distlehorst Milk Company. pany. 

Derrerfield Farms Dairy. Timmons Dairy. 

The Borden Company, d. b. a. Scioto Valley Dairy and Ice 
Moores and Ross Cream Company. 

The Borden Company, d. b. a. Richer Dairy Products Com- 
Hamilton Milk Co. pany. 

Black Brothers. North’s Dairy. 

Mar-Ber Farms. Moore’s Select Dairy. 

A. Keller and Son Dairy. Allen Milk Company. 


4, The petitioners during the month of February 1946 handled 95 
percent or more of the volume of milk “priced by the order and con- 








O 


ee 











91 


IN RE PESTEL MILK CO. ET AL., 





6 A. D. 


stituted practically all the handlers in the Columbus, Ohio, marketing 
area as defined in the order.” 

5. (a) The production of milk is among the largest of agricultural 
enterprises and is engaged in, in varying degrees, in every state (R. 
961 ff., 1731-2). Income from milk, cream, and butter sold off farms 
in the United States in 1943 amounted to $3,338,276,000 or over one- 
sixth of the total cash receipts received by farmers from all farm 
marketings (R. 1731). Approximately 118 billion pounds of milk 
were produced in 1943. Of that amount about 56.5 billion pounds 
were retained by farmers for their own use, sold at retail as milk or 
cream, or separated on the farm and the cream sold for the manu- 
facture of butter (R. 1730-1731), Of the 61.5 billion pounds of 
whole milk disposed of commercially, 55.4 percent was consumed as 
fluid milk and cream, and 44.6 percent was made into products such 
as butter, cheese, condensed and evaporated milk, ice cream, powdered 
milk, baby foods, and others (R.1729-1731; Ex. 127). 

(6) Although milk is produced in substantial quantities in every 
state there is a relatively high degree of regional concentration in the 
factory production of milk products. In 1943, 67.6 percent of the 
butter production was concentrated in 9 states, 86 percent of cheese 
in 11 states, 84.3 percent of dried whole milk in 4 states, 79.3 percent 
of nonfat dried milk solids in 7 states, and 57.6 percent of evaporated 
milk in 4 states (R. 1731-2; Exs. 128, 129, 130). Milk produced outside 
of these areas of concentration is consumed mostly as fluid milk or 
cream or made into butter on farms (R. 1731-2). Some states are 
relatively more important in their contribution to the total produc- 
tion of milk and milk products. 

(ec) Manufactured milk products, and to a lesser extent cream, 
are readily stored and transported, resulting in the free flow of these 
products between markets with no regard for state lines (R. 1734-5; 
Exs. 132, 133, 134, 188). Fluid milk is similarly moved, but such 
movements are more limited because of the expense of transportation, 
high perishability, and special requirements of local health regula- 
tions (R. 1734-5; Ex. 131). Fluid milk was received in 1943 at 
Boston, Philadelphia, and New York from many states including 
Indiana, Michigan, Minnesota, and Wisconsin (R., Ex. 131). Fluid 
cream likewise was received in 1943 at these same eastern markets 
from a large number of states including Indiana, Michigan, Minne- 
sota, and Wisconsin (R., Ex. 132). Butter and cheese were received 
in 1943 at these eastern markets from many states which include 
Illinois, Iowa, Indiana, Michigan, Minnesota, Nebraska, North Da- 
kota, South Dakota, and Wisconsin (R., Ex. 133, 134). 

(dq) The capacity of manufactured milk products to flow readily 
between different markets in response to price changes results in a 
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decidedly close correlation between the price of milk products in dif- 
ferent markets (R. 1736; Ex. 135). As an example, the price of 
butter in New York and Chicago does not vary for any length of time 
by an amount greater than the cost of moving butter from one market 
to the other. When wider differences develop a counter-movement 
will occur until the normal price relationship is restored. Inasmuch 
as the raw material, principally butterfat, 1s interchangeable be- 
tween products (it can be manufactured into butter, cheese, evapo- 
rated milk, and numerous other products either at the same plant or by 
a change of outlet), the prices received by producers for butterfat 
irrespective of use, also tend to be markedly interrelated (R. 1736-8; 
Exs. 135-145). These producer price interrelationships are due to the 
fact that farmers can and do shift their milk or cream from one out- 
let to another as price conditions change, thereby keeping the farm 
price of butterfat in any one of the several uses closely related to 
the farm price of butterfat in all other uses (R. 1737). The prices 
received by producers for milk used for fluid consumption are also 
closely related to the prices received by producers for milk used in 
the production of manufactured milk products (R. 788-94, 1742-7; 
Exs. 146-155). There are several reasons for this close relationship. 
One is the inability to forecast daily requirements of fluid milk 
markets (R. 195, 1743). It is common practice for handlers to main- 
tain a supply of milk in excess of daily sales as a margin of safety. 
Production of milk varies widely from season to season, but fluid 
milk sales remain fairly constant throughout the year. The excess 
finds its way into manufactured milk products (R. 1743). Nor is 
it possible to determine what portion of the milk in a handler’s plant 
will be consumed as fluid milk and what portion will be manufac- 
tured into milk products and sold in competition with other products 
(R. 1743). Another basic reason for this close relationship is that 
farmers shift their method of disposal of milk in accordance with 
changing price conditions (R. 1744). To insure an adequate sup- 
ply of fluid milk in any market, prices must be sufficient to compen- 
sate producers for the additional cost of production brought about 
by higher quality standards imposed by municipalities for fluid milk. 
The existence of adnormal differentials in prices between fluid milk 
markets and manufacturing milk markets causes producers to shift 
toward the market where prices are most favorable in relation to 
their costs of producing milk for the two types of markets (R. 
1744-5). Prices received by producers in individual markets for 
fluid milk bear close correlation to the United States average farm 
price of butterfat (R. 1745; Exs. 146-155). 

(e) The intimate relationship of the farm prices of milk for these 
respective outlets is of particular concern to all dairy farmers, par- 
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ticularly in times of surplus production, whether caused by declining 
demand or heavier production. In periods of plentiful supplies there 
is a strong incentive for destructive competition and price-cutting in 
fluid milk markets, at both the purchase and resale levels, with a 
consequent reduction in the producer price to a level lower than that 
justified by the local demand for fluid milk and fluid cream. These 
practices are encouraged by lack of uniformity in the cost of milk. 


They are usually found to exist in markets where producers are not 
paid on the basis of “use classification” and tend to depress prices 
for all milk produced in the area to a greater degree than the actual 
demand and supply situation would compel. The prices paid dairy- 
men by manufacturing plants fluctuate within rather well defined price 


ranges. The upper limit of such ranges is determined primarily by 
returns from the sale of the products manufactured, the selling prices 
of which must be set with reference to national market prices, and 
the lower limit is determined by the degree of competition met in 
securing milk supplies. Therefore, a descent of prices in the fluid 
milk market results in an adverse effect on prices to dairymen deliver- 
ing milk to manufacturing plants in the area since many producers 
of inspected milk became dissatisfied and there becomes immediately 
available to the manufacturing outlet a substantial portion of the 
fluid milk supply. This provides an incentive for the manufacturer 
to reduce the price paid for his total supply- even though there may 
have been no reduction in the prices which he receives for his products 
in the national markets. As a result of increased supplies of milk 
available for manufactured dairy products made in the local area, 
there will be a depressing effect on the national markets for such 
manufactured dairy products which, in turn, will be reflected in lower 
prices to dairymen supplying other manufacturing plants and fluid 
milk markets. 

6. (a) The State of Ohio ranked eighth in milk production among 
the Forty-eight States in 1943 and ranked as follows in the produe- 
tion of the various products: evaporated milk, second; dried whole 
milk, fourth; nonfat dry milk solids, seventh; butter, ninth; and 
cheese, eleventh (R. 1732-3, 1759-60; Exs. 128, 129, 130, 157). 

(6) Income from milk, cream, and butter sold off farms in Ohio 
in 1943 amounted to $136,000,000, or approximately one-fifth of the 
total cash receipts received by Ohio farmers from all farm marketings 
(R. 1760; Ex. 3, table 23). In 1943 butter receipts at 4 principal 
markets (New York, Chicago, Philadelphia, and Boston) originated 
in 82 states. Ohio contributed the following amounts to these markets: 
New York, 811,859 pounds; Chicago, 273,338 pounds; Philadelphia, 
1,585 pounds; and Boston, 517,572 pounds, or a total of 1,604,354 
pounds (Ex. 133). The production of this amount of butter would 
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require 32 million pounds of milk containing 4 percent butterfat. 
Cheese receipts in these 4 markets originated in 35 states and the 
following amounts were received from Ohio: at New York, 5,073,283 
pounds; at Chicago, 152,503 pounds; at Philadelphia, 619,538 pounds; 
and at Boston, 807,316 pounds; or a total of 6,652,640 pounds of 
cheese (Ex. 134). In 1948 fluid cream receipts at Boston originated 
in 13 states, including Ohio which contributed 35,029 cans of 40 
quarts each. Cream receipts at New York originated in 6 states, in- 
cluding Ohio, which contributed 28,501 cans of 40 quarts each. Cream 
receipts at Philadelphia originated in 8 states, including Ohio which 
contributed 500 cans of 40 quarts each (Ex. 132), In addition 700 
cans (60,200 pounds) of fluid milk of 40 quarts each were shipped 
from Ohio to Boston in 1943 (Ex. 131). 

(ce) Close price relationships, similar to those shown earlier with 
respect to milk and dairy products generally, apply to milk and dairy 
products produced within the State of Ohio. Ohio prices for milk 
and dairy products also follow closely the pattern of country-wide 
prices. The effects of fluid markets on manufacturing milk outlets 
in Ohio are similar to those occurring generally over the country as 
prices for the two disposal channels change relatively to each other. 

7. (a) The area from which the marketing area draws its milk 
supply of about 144 million pounds of milk annually includes all or 
parts of Champaign, Clark, Delaware, Fairfield, Fayette, Franklin, 
Knox, Licking, Logan, Madison, Marion, Morrow, Perry, Pickaway, 
and Union Counties, all in the State of Ohio (Exs. 13,185). Approxi- 
mately one-fifth of the 776 million pounds of milk produced in these 
counties annually is sold as fluid milk or cream in the marketing area 
(Ex. 3, table 19; Ex. 185). 

(6) Income from milk, cream, and butter sold off farms in 7 close-in 
counties which are part of the Columbus market milkshed amounted 
to 25 percent of the total cash receipts received by farmers from all 
farm marketings in such counties. Of the 7 counties, dairying ranked 
first in 4, second in 2, and fourth in 1 (Ex. 125). In 9 of. 15 counties 
in the Columbus marketing milkshed dairying ranked first as a source 
of farm income (R. 1764). 

(c) The major portion of the milk produced in the counties of the 
milkshed flows into manufacturing outlets which are highly concen- 
trated in and around the Columbus marketing area. The M. & R. 
Dietetic Laboratories, Inc., located at Columbus, Ohio, manufac- 
turers of whole milk powder, powdered ice cream mix, a special ice 
cream paste, and a baby food known as “Similac” sold in Columbus 
and throughout the country, receives a large quantity of milk, most 
of which is obtained from the milkshed for the marketing area. Until 
1933 this company maintained city of Columbus inspection on a sizable 
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portion of its milk supply. Its present plant enforced inspection 
requirements are stated to be equal to the inspection requirements of 
the Columbus Board of Health (R. 57-58, 74, 108-119, 250-251, 407, 
1314; Exs. 126,210). Very large amounts of the products from this 
plant are sold or distributed outside the State of Ohio. 

(2) The Nestle’s Milk Products Company at Marysville, Ohio, 
which receives from 8 to 16 million pounds of milk monthly, obtains 
a large portion of its supply from 10 of the 15 counties in the milk- 
shed of the marketing area. This company manufactures evaporated 
milk, whole milk powder, nonfat dry milk solids, and a baby food 
known as “Lactogen.” The company receives two grades of milk, one 
of which approximates the quality required by the city of Columbus 
(R. 685, 1521-381, Ex. 192). Large amounts of the products of this 
plant are distributed outside the State of Ohio. 

(e) The Pickaway Co-operative Creamery Company at Circleville, 
Ohio (about 25 to 30 miles south of Columbus), obtains its milk sup- 
ply from about 800 dairy farmers located in Pickaway, Madison, 
Fayette, Ross, Hocking, Fairfield, and Pike Counties, Ohio, four of 
which are located in the Columbus milkshed. In addition to its milk 
receipts, ranging from 50,000 to 85,000 pounds daily, this company 
purchases from 31,000 to 44,000 pounds of butterfat per month. Be- 
sides manufacturing butter and nonfat dry milk solids from skim 
milk, which is disposed of primarily to the Purina Mills for the 
manufacture of livestock feed, this company supplies fluid milk to 
handlers in West Virginia (R. 1645-8). 

(f) The Pickerington Creamery located at Pickerington, Ohio 
(about 14 miles east of Columbus), which produces butter and pow- 
dered skim milk, and distributes fluid milk outside of the Columbus 
marketing area, obtains a portion of its milk supply from 6 of the 15 
counties in the milkshed of the marketing area. Its monthly milk 
receipts are from 4.5 million pounds during the low period to about 7 
million pounds during the peak months (R. 1635-6). Its products 
are distributed both inside and outside the State of Ohio. Other 
manufacturing plants, which draw milk or cream supplies from coun- 
ties in the milkshed, are the Carnation Milk Company at Coshocton, 
Ohio, the Cudahy Packing Company, Washington Court House, Ohio, 
and the Beatrice Creamery Company (Blue Valley), located at Co- 
lumbus. These plants manufacture large amounts of evaporated 
milk, cheese, nonfat dry milk solids, and butter (R. 129-10, 1401-2, 
1626-9) and distribute substantial amounts outside the State of Ohio. 

8. The city of Columbus, Ohio, is located almost exactly in the 
center of the State of Ohio and the area from which the Columbus, 
Ohio, fluid milk handlers obtain their supply of fluid milk is com- 
prised of a central block of counties in Ohio, none of which border on 
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any neighboring state. The Columbus fluid milk handlers obtain 
their inspected milk, that is, milk eligible for sale in Columbus under 
Columbus health regulations as fluid milk, cream, or certain other 
milk products, from producers located within the State of Ohio. The 
marketing area defined in the order is the city of Columbus; the city 
of Bexley; and all territory, including but not being limited to all 
municipal corporations, within the townships of Blendon, Clinton. 
Franklin, Marion, Mifflin, Perry, Sharon, and Truro; all in Franklin 
County, Ohio. There are included areas outside the city of Columbus 
and the order consequently regulates the handling of milk in such 
areas. Columbus health requirements do not apply in such areas. 
Some of petitioners distribute Columbus inspected fluid milk and 
products made from such milk in such areas. How much Columbus 
uninspected milk is distributed in such areas is not clear. 

9. (a) Moores and Ross (a division of the Borden Company, New 
York, New York), a fluid milk handler under the order, manufac- 
tures butter and except for Government set-aside it distributes the 
butter in and around Columbus. Approximately 3.8 percent of the 
cream used in the making of the butter is Columbus uninspected and 
comes from Indiana. A very small amount also comes from West 
Virginia. A minimum of 300,000 pounds of butter annually (approx- 
imately 6 million pounds of 4.0 percent milk equivalent) is distributed. 
Condensed milk manufactured by this company from Columbus 
inspected milk is sold in part to bakeries and to other establishments 
in Columbus not requiring Columbus inspected milk for their products 
(R. 1037-39, 1055-56, 1655-69). During September and October, 
1944, Moores and Ross shipped skim milk from Columbus inspected 
milk to the Nestle’s plant at Marysville, Ohio.:. For. September the 
amount shipped was 0.0024 percent of the total market receipts for 
Columbus or 3,456 pounds, and for October 0.0500 percent. or 72,000 
pounds. 

(6) The Fairmont Creamery Company, located in Columbus, and 
a fluid milk handler under the order, which produces 4 million pounds 
of butter (80 million pounds of 4.0 percent milk equivalent) annually, 
obtains from 5 to 10 percent of the cream used in butter making (4 to 
8 million pounds of 4.0 percent milk equivalent) from dairy farmers 
in the States of Virginia, West Virginia, Kentucky, and Indiana. 
This cream is from Columbus uninspected milk. This company also 
purchases butter from outside the State of Ohio on occasion. During 
1944 it bought one or two truck shipments of butter from Omaha. 
Between 5 and 10 percent of this company’s butter production is sold 
outside the State of Ohio, and particularly in West Virginia, where 
regular sales are made to established wholesale customers. 

(c) Isaly’s, Inc., another fluid milk handler, distributes fluid milk 
and milk products from its Columbus plant in Ohio communities 
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located up to 70 miles from Columbus. In many of these commun- 
ities it distributes fluid milk and milk products in direct competition 
with fluid milk and milk products in no way intended for distribution 
within the Columbus marketing area. A witness from the Isaly Com- 
pany testified at the promulgation hearing. “We are paying too much 
for ice cream manufacturing right now under the present bases to 
compete, as we have to do, with uninspected milk in other near areas.” 
One-third of the ice cream made in the Isaly plant is sold outside 
of Franklin County, Ohio (R. 1069, 1081-2, 1087, 1098, 1139-1143, 
1853-1855). 

10. (a) The area from which Columbus, Ohio. draws its fluid milk 
supply overlaps areas supplying the Dayton-Springfield market (this 
market is under Federal regulation) and the Cleveland fluid milk 
market (also under Federal regulation). Twenty-six producers of 
milk in the West Liberty, Ohio, area hold Columbus and Cleveland 
Board of Health permits. Many of these producers ship their milk 
toa Columbus fluid milk handler, as a transfer from the West Liberty 
plant of the Borden Company. Dairy farmers in this area also ship 
to the Dayton-Springfield market. Milk produced for a plant at 
Wellington, Ohio, approximately 30 miles from Cleveland, and within 
the Cleveland milkshed, is shipped as cream to the city of Columbus 
regularly (R. 276-8, 1819-25, 1862-4, 2096, 2134-35; Ex. 172). 

(6) Dairy farmers who ship to the manufacturing plants in and 
around Columbus are interspersed throughout the milkshed of the 
Columbus marketing area (R. 57,65). In many instances milk pro- 
duced for the fluid market and for manufacturing purposes is hauled 
in the same truck (R. 65, 1595). In addition to the intermingling of 
farms milk is sometimes shifted between the fluid milk plants and 
plants manufacturing milk products. Milk produced for the fluid 
market is transferred either from fluid milk plants, or directly from 
farms, to plants where manufactured milk products are made (R. 70, 
137, 523, 691, 696-8, 947, 1184-5, 1408-10, 1723, 1888, 2091). Milk 
products originating outside Ohio are sold in the same geographical 
area in Ohio as milk products originating from Columbus inspected 
milk and from manufacturing milk produced in the milkshed of the 
Columbus market (R. 402-23, 1396-7, 1400, 1607, 1657-64, 1851-53, 
2070). 

11. (a) Moores and Ross shipped ice cream made from Columbus 
inspected milk (1) into West Virginia in 1944 in amounts equivalent 
to 47%4o9 of one percent of the total Columbus market receipts, or 
676,800 pounds of 4.0 percent milk equivalent, and (2) into Kentucky, 
through another Borden branch at Portsmouth, Ohio, %o9 of one 
percent of the total Columbus market receipts, or 43,200 pounds of 4.0 
percent milk equivalent. The shipments of ice cream to West Vir- 
ginia were made regularly. The procurement manager for Moores 
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and Ross stated that the shipments would be discontinued when the 
plants to which the ice cream was shipped would be able to get manu- 
facturing equipment. However, the shipments were continuing at the 
time of the hearing in June 1945, although less was shipped than in 
1944. 

(6) Moores and Ross also supplied Columbus inspected milk to 
Welch, West Virginia, for use as a starter for butter making in the 
amount of % 9000 of 1 percent of the Columbus market receipts or 
129.6 pounds of 4.0 percent milk equivalent (R. 1709). 

(¢) Shipments of Columbus inspected milk were also made by 
Moores and Ross in January, February, and March, 1945, to Lexington, 
Kentucky, and to West Virginia. The amount was %o9 of 1 percent 
of the market receipts or 115,200 pounds of 4.0 percent milk (R. 2121, 
2123). The testimony was that these shipments were made as a relief 
measure in a flood emergency. 

(¢d) Moores and Ross also ships frozen novelties such as Popsicles, 
etc., to Indiana in trucks and sometimes brings back Columbus unin- 
spected cream on the trucks for churning purposes (R. 1656). At 
the time of the hearing, these novelties were said to contain no milk 
solids but the procurement manager for Moores and Ross said at one 
point in his testimony, “Amendment 9 (War Food Order restricting 
ice cream production) permitted us again to use milk solids in the 
manufacture of sherbets and ices and so on and we have a greater 
need for milk solids and the surplus is welcome for that reason” 
(R. 2099). It also receives small amounts of cream from uninspected 
Columbus milk for churning from a shipper in West Virginia. 

12. Considerable quantities of Columbus inspected milk and milk 
products from such milk were furnished to troop trains going through 
Columbus and also to United States military reservations by Columbus 
handlers. Exclusive jurisdiction over the land comprising the reser- 
vations was ceded to the United States by the State except the service 
upon such sites of all civil and criminal powers of the court’s of the 
State. During April 1945 the milk and milk products sold on the 
reservations amounted to 1.18 percent of the market receipts (about 
172,000 pounds of 4.0 percent milk equivalent). 

13. The Fairmont Creamery Company of Columbus, a handler sub- 
ject to the order, which, excluding military sales, disposes of from 5 to 
10 percent of its total butter production of 4 million pounds annually 
in out-of-state sales, uses about 600,000 pounds of Columbus inspected 
milk each year as “starter” for butter. This company also diverts an 
additional small percentage of Columbus market milk to the produc- 
tion of butter. The manager of this company testified that from one- 
half to one percent of the butterfat in the butter produced by his com- 
pany was from Columbus inspected milk (one-half of one percent of 
the butterfat required to produce 4 million pounds of butter is 16,000 
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pounds, or the butterfat contained in 400,000 pounds of 4.0 percent 
milk). One percent would represent 8005000 pounds of 4.0 percent 
milk, indicating an out-of-state movement of Columbus inspected milk 
of as much as 80,000 pounds of 4.0 percent milk equivalent annually in 
the form of butter (R. 1394-1412). 

14. Moores and Ross, which maintains storage facilities, is the 
largest user of surplus milk in the Columbus market. It receives the 
surplus milk of other Columbus handlers, some of which is stored at 
its plant in the form of frozen cream and condensed milk and later 
used in making ice cream, its principal export milk product. Accord- 
ing to the testimony of its procurement manager it received 219,000 
pounds of surplus milk from the Model Dairy, another Columbus fluid 
milk handler, during the first five months of 1945. Other testimony 
shows the receipt by Moores and Ross of surplus milk from the 
Diamond Milk Company, which also disposes of its surplus milk to 
‘airmont Creamery Company, and Westerville Creamery Company 
(both of these companies are fluid milk handlers and manufacturers 
of dairy products), and to the Model Dairy. Its receipts of surplus 
milk from other Columbus handlers during the first five months of 
1945 were 115.92 percent of the 1944 receipts for the same period. So 
far as the record shows, the surplus milk transferred to this plant is 
not traceable to any one producer, nor is its ultimate use earmarked. 
In addition to purchasing surplus milk from other handlers, Moores 
and Ross supplies other handlers with milk when the supplies of these 
handlers are inadequate. 

15. (a) Prior to and during the recent war, the market for fluid 
milk in Columbus has been expanding. In January 1942 approxi- 
mately 1,400 producers were supplying milk to the Columbus market 
and by December 1942 the number increased to approximately 1,688 
and by December 1944 it reached the total of 1,999. A large part of 
the additional supplies of milk for the market to meet the expanding 
fluid demand came from producers who had been supplying milk to 
manufacturing plants in Columbus and in the milkshed. The manu- 
facturers in turn, to keep their volume, took milk from producers in 
the milkshed who had formerly been sour cream shippers to butter 
plants. The expansion of fluid consumption would have continued if 
it were not for War Food Order 79.17 (8 F. R. 13428) limiting fluid 
milk sales in the Columbus metropolitan area as part of the national 
war-time plan to secure manufactured dairy products such as pow- 
dered milk. A number of instances of solicitation of producers by 
Columbus fluid handlers are in evidence (R. 681, 683-690, 747-750) 
and one occasion was as late as April 1945 (R. 1927). 

(6) The Columbus fluid market is not restricted to any particular 
group of producers. Inspection is had by the Columbus Board of 
Health and permits to ship required but transfers of producers from 
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M. & R. Dietetics or Nestle’s to Columbus fluid market do not require 
any great changes in sanitary or health conditions on the farm. There 
is evidence that the health requirements of M. & R. Dietetics and 
Nestle’s for its higher grade of milk are comparable to those of the 
Columbus Board of Health (R. 70-74). Producers can and do shift 
from delivery to manufacturers to delivery to Columbus fluid handlers 
and vice versa (R. 70, 71, 137, 691, 747-750, 1618, 1705, 1907, 1909, 1924, 
2116, 2117). Price is an important factor in the shifts (R. 81, 1422, 
1705). The number of producers shipping to the Columbus fluid 
market fluctuates monthly and some months show considerable varia- 
tion in numbers. The most extreme in the past few years is the increase 
of approximately 123 shippers in December 1944 over February 1944 
(Exhibit 185). 

16. A representative of M. & R. Dietetics sits in marketing confer- 
ences of producers and Columbus fluid handlers (R. 71). M. & R. 
Dietetics during most of 1944 followed Columbus price within five 
cents, excluding production bonuses paid by Columbus fluid handlers. 

Nestle’s in 1944 was paying on at least some of its milk a price 
comparable or in excess of Columbus prices and has been operating 
under an unwritten understanding for some years with at least some 
of its producers that their milk would net as much as if delivered to 
Columbus (R. 947). For some years prior to 1943, Columbus fluid 
handlers paid producers on a base-surplus plan. As far back as 1925, 
the price for surplus milk was based upon prices to producers of 
manufacturing milk (R. 1675). The Columbus handler, Moores and 
Ross, that processes most of the surplus milk has based its purchase 
price to other handlers on manufacturing prices (R. 1500). Under 
the Burk Act, a State law in effect 1933-1935, the Columbus market 
was on a Classified price plan. The basic principle that Columbus 
fluid prices to producers must be sufficiently above manufacturing 
prices to compensate for the additional costs of meeting fluid milk 
health requirements was conceded by a handler witness (R. 868). 
Prices paid for Columbus fluid milk show a close relationship to the 
prices paid for manufacturing milk in the milkshed and the prices 
paid by M. & R. Dietetics and by Nestle’s for its higher grade milk 
are very close to Columbus prices. 

17. In the fall of 1943 and in 1944 there was some diversion of 
producer milk from Columbus fluid milk handlers to Cleveland fluid 
milk dealers apparently because Cleveland producer price ceilings 
established by the Office of Price Administration were more favor- 
able (R. 864, 1413). Milk comes into Columbus as inspected milk or 
cream from the vicinity of Wellington, Ohio, within the Cleveland 
milkshed (R. 276, 382-3). A number of producers in the West 
Liberty area in Logan County, Ohio, held both Columbus and Cleve- 
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land health permits (R. 1862-3, 2085). These producers are inter- 
mingled with dairy farmers who supply milk to Kroger’s and to 
other fluid milk distributors in the Dayton market (R. 1863-4). This 
area also supplies the Borden plant at West Liberty, Ohio, which 
supplies milk products to the Cleveland and Springfield markets (R. 
1036). The Borden Company at Columbus, a fluid milk handler, 
obtains a portion of its milk supply from the West Liberty area. The 
testimony relating to the volume of milk received from this vicinity 
disclosed that shipments during May of 1945 were equal to 47/100th’s 
of one percent of the Columbus receipts, or approximately 70,000 
pounds of milk, and represented about 10 percent of the West Liberty 
plant receipts (R. 2083). The Borden Company plant at West Liberty 
also shifts a portion of its supply from this area between the Borden 
branches at Columbus and Cleveland as the needs of each demand 
(R. 1036). 

18. The Columbus fluid market has lacked a price plan which would 
assure producers (1) a fair degree of uniformity, and (2) a depend- 
able price over a period of time. Until August 1943, producers 
were paid according to the quantities of “base” and “surplus” milk 
delivered. Bases were computed by the handler and allocated to pro- 
ducers at the handler’s discretion. The base plan lost all meaning in 
respect to the volume of fluid milk sold, and the fact that the handlers 
refused to allow a complete and dependable audit placed producers at 
the handlers’ merey. Under this procedure producers received a 
myriad of prices and became dissatisfied because of the uncertainties 
involved in the pricing mechanism. Producers also charge that both 
remote and specious allegations have been often put forth by handlers 
in bargaining proceedings to obtain price concessions, but that a lack 
of market information has prevented a sound appraisal of such allega- 
tions. 

Because of the pressure caused by high wartime demand for milk, 
handlers adopted in August 1943 the “flat” price method of paying 
producers. However, under neither this plan nor the former base- 
surplus plan did handlers pay for milk based upon its use. In Septem- 
ber 1944, under the flat price plan, one handler sold 56.1 percent of 
his producer receipts as fluid milk while during the same month the 
sales of another handler were 106.3 percent of his producer milk 
receipts. Such conditions encourage excessive price-cutting and other 
forms of discount among handlers, because of differences in the value 
of the milk sold through the various channels. Excessive price- 
cutting was widely practiced in Columbus prior to the war. During 
such a condition in 1939, Moores and Ross, through its manager, ex- 
plained to producers that of the 24 million pounds of milk a month 
within easy trucking distance of the market only 6 million pounds were 
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needed for fluid milk and that farmers without bases were willing to 
sell milk for fluid purposes for only a few cents above manufacturing 
prices thus permitting the buyers of this milk to sell fluid milk for 
less than could the handlers paying a base price for fluid milk. The 
Moores and Ross manager explained that there were as many pro- 
ducers of inspected manufacturing milk as producers of inspected 
fluid milk and charged that these producers of manufacturing milk 
wanted a fluid market and were getting it (Exhibit 112). To some 
degree price-cutting occurred during the months preceding the hear- 
ing, although the heavy demand for fluid milk and the war-time con- 
trols in effect have had a stabilizing influence. Handlers’ pay state- 
ments to producers still state a base quantity and a surplus quantity 
of milk delivered by each producer although the producer is paid a 
similar price for each designated quantity under the current flat price 
plan. 

19. There is an intimate and substantial relationship between the 
handling of fluid milk for the Columbus market and the market for 
manufacturing milk in the Columbus milkshed. This is particularly 
true of that part of the manufacturing market represented by M. & R. 
Dietetics and Nestle’s. The general interrelationship of markets 
for milk and its products described in Findings 5 (d) and (é) also 
applies to the milk regulated by the order. 


CONCLUSIONS 
Explanation and Discussion of Findings of Fact 


Findings 1 to 4, inclusive, are not in controversy. These contain 
material either stipulated or self-evident. With respect to the remain- 
ing findings, or at least up to Finding 15, petitioners’ differences seem 
to be largely on the basis of relevancy or materiality rather than 
truth or accuracy. 

Petitioners do not dispute the information and data in the findings 
as to the importance and the nature of the dairy industry nationally 
and in the State of Ohio. They do not deny the existence of a large 
manufacturing milk industry in and around Columbus. They appear 
to concede the validity of the principle of the economics of milk 
marketing that, as a general rule, there is a direct and a substantial 
relationship between prices to producers of milk going into the 
various uses of milk such as fluid milk, evaporated milk, butter, 
cheese, etc. But petitioners assert that the evidence supports the 
opinion of their expert witness, Dr. Clifford L. James, given at the 
hearing, to the effect that the Columbus fluid’ market is “isolated” 
and “balanced” and accordingly lacks any relationship to the manu- 
facturing milk market except as to those factors entering into the 
price structure for all commodities (R. 2196-2368). The isolation 
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of the market is said to be due to the inspection requirements of 
Columbus health authorities for production and the regulation that 
all fluid products and even ice cream sold in Columbus be made from 
Columbus inspected milk. The balanced status of the market is the 
claimed close correlation of supply to the needs of the market by 
the conversion of surplus during flush seasons into frozen cream and 
condensed milk used in the short supply seasons for making ice cream. 
This operation results, according to petitioners, in no substantial 
spill-over of products from Columbus inspected milk into a larger 
market. 

At the outset. of any discussion of this position of petitioners, it 
should be observed’that the handling regulated by the order does 
not stop at the municipal limits of Columbus. The marketing area 
under consideration at the promulgation hearings and the marketing 
area defined in the order extend beyond Columbus. Substantial 
amounts of Columbus inspected milk and products are sold outside 
Columbus within the marketing area and substantial amounts of milk 
and products regulated by the order are sold outside the marketing 
area in direct competition with Columbus uninspected milk and 
products. 

Careful examination of petitioners’ claims of isolation and balance 
for the Columbus ‘fluid market leads further to the conclusion that 
the position is economically untenable. Finding 15 (6) discloses 
that the restrictive walls of health requirements do not keep manufac- 
turing producers from getting Columbus health permits. The number 
of Columbus inspected shippers fluctuates. It is not an insuperable 
burden for manufacturing shippers, especially those shipping to 
M. & R. Dietetics or Nestle’s inspected producers, to qualify for the 
Columbus fluid market. On the other hand, Columbus inspected 
producers have on occasions transferred to the manufacturing market 
or to other markets for price reasons. Despite petitioners’ construc- 
tion of shifts as “fringe” and any solicitation of shippers by Colum- 
bus fluid handlers as “minimal,” we think that it would be unrealistic 
to contend that there has been no competition in recent years for 
supplies of milk from the Columbus milkshed. The idea advanced 
by petitioners that there are two flexible funds of milk from which 
each outlet draws, the manufacturers and the fluid handlers, without 
any effect on the other may be possible theoretically but, in our 
opinion, this idea does not fit the facts shown. 

Petitioners’ characterization of the Columbus market as isolated 
also deprecates or ignores the importation of uninspected milk or 
cream by some Columbus handlers for manufacturing purposes, the 
mingling of this with Columbus inspected milk and the sales of the 
resulting products in and around Columbus. The complete protec- 
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tion of the Columbus health regulations adverted to by petitioners 
does not cover products such as butter and cheese. ‘That there is no 
effect upon the Columbus fluid market by such activities or no effect 
upon the outside markets is difficult to believe. 

Petitioners emphasize the balance status of the market. We can- 
not quite understand how a balanced status results in no effect upon 
outside markets when a balance between supplies and needs is achieved 
by adjusting supplies to needs, To meet expanding consumption, the 
Columbus handlers have drawn on the manufacturing milk supply. 
If consumption of fluid milk contracts or if a sharp price decline oc- 
curs, contingencies which some experts in the industry look for as 
an inevitable aftermath of the war-time boom, would an adjustment of 
the supply of fluid milk to the demand have no effect: upon the manu- 
facturing milk market? Petitioners’ argument that the evidence 
proves the absence of any price relationship between Columbus fluid 
prices and manufacturers’ prices is based partly upon Exhibit 124 
showing prices for Columbus fluid milk, M. & R. Dietetics, Nestle’s 
Marysville plant prices for its higher grade, or inspected, milk and the 
average prices paid by four plants using uninspected milk in the 
Columbus area. The data shown are for the year 1942-1944, inclusive. 
Petitioners contend that the differences in prices—apparently the de- 
clines in manufacturing prices during the flush seasons and the fact 
that manufacturing prices did not remain level during the time Colum- 
bus has been on a flat price—show the absence of any price relationship. 
This exhibit was for a short-time period. Even during this period the 
manufacturing prices climbed back from their declines to positions 
closer to the fluid prices. Further, the M. & R. Dietetics prices and 
the Nestle’s prices were closer to Columbus prices than the other manu- 
facturing prices. Other evidence invoked by petitioners relates to 
variations in Columbus prices over manufacturing prices and evidence 
which petitioners claim as proving that Columbus fluid prices follow 
business conditions rather than manufacturing prices. Petitioners’ 
analysis of the entire problem is that no direct relationship exists, 
between markets for milk and its products unless any change in one 
price instantaneously and automatically causes a change in the other 
such as occurs when New York 92-score wholesale butter prices follow 
the Chicago butter price with only a transportation differential as 
the variance. Absence of such conditioned reflexes does not disprove 
a close relationship in the face of all the other evidence to the con- 
trary referred to in Findings of Fact 15, 16, 17, and 18, 

In summary, the evidence referred to in these findings is enough 
to contravene petitioners’ arguments that the general principle of 
interrelationship of markets for milk and its products described in 


Findings 5 (d) and (e) does not apply to the handling regulated by 
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the order. These facts show that there is a particularly intimate 
relationship between Columbus fluid prices and prices to producers 
supplying M. & R. Dietetics and Nestle’s. 


Statutory and Constitutional Validity of the Order 


Taking up petitioners’ arguments on the applicable law, petitioners 
say that Congress did not authorize the regulation prescribed by the 
order because (a) the interstate commerce shown with respect to Co- 
lumbus inspected milk is so trivial, sporadic and inconsequential that 
Congress could not have intended to regulate it and (6) the handling 
of milk regulated by the order does not directly burden, obstruct, 
or affect interstate commerce in milk or its products in any sense and 
certainly not in the sense that these terms were understood by Congress 
in enacting the statute, In support of this latter proposition, peti- 
tioners’ brief claims that: (1) interstate commerce in Columbus un- 
inspected milk products is not interstate commerce in the commodity 
regulated within the purview of the act; (2) even if this were not the 
case, the handling of Columbus inspected milk does not burden, ob- 
struct, or affect interstate commerce in products of uninspected milk, 
and (3) Congress intended to observe the distinction between inter- 
state and intrastate commerce and the order, in attempting to regulate 
a purely local market, obliterates that distinction. 

To petitioners’ contentions that the Columbus inspected milk shown 
to move in interstate commerce is so trivial, sporadic and inconse- 
quential as to necessitate the application of the maxim de minimis, 
the first answer is that the shipments of ice cream mentioned in 
Finding 11 (a) and the use of milk for butter manufacture described 
in Finding 18 do not appear sporadic but continuous. The explana- 
tion of a handler witness that the ice cream shipments would cease 
at some indefinite time in the future is not enough to command their 
treatment as temporary. Expressed in terms of percentage of total 
annual market receipts (the measure meticulously used by the han- 
dlers in the promulgation proceeding and this proceeding), such 
uses may be approximately only one-half of one percent but they 
are a much larger percentage of the receipts of the handlers involved 
and they approximate 720,000 pounds of milk equivalent, certainly 
a substantial amount of milk. To this amount may be added the sales 
to military reservations mentioned in Finding 12 according to the 
view of the Supreme Court of California in Pacifie Coast Dairy Ine. 
v. Department of Agriculture, 125 P. (2d) 442, 447, 448 (1942), that 
shipments of milk to military reservations fall within the scope of 
the broad definition of interstate commerce contained in the act 
(case decided on other grounds by the United States Supreme Court, 
Pacific Coast Dairy Inc. v. Department of Agriculture, 318 U. S. 
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285 (1943) ). But, at any rate, as we observed in Jn re Bauer’s Dairy 
et al., 4 A. D. 528, 535 (1945) (involving the validity on jurisdic- 
tional grounds of the Wichita, Kansas, milk order), and Jn re Clover- 
leaf Dairy Company et al.; 4 A. D. 627, 634, 635 (1945) (involving 
the validity on jurisdictional grounds of the inclusion of Will County, 
Illinois, in the marketing area under the suburban Chicago milk 
order), the act does not require any minimum percentage of actual 
interstate commerce in the handling regulated by the order. See 
Connecticut Light and Power Company v. Federal Power Commis- 
sion, 324 U. S. 515, 536 (1945). It is obvious, too, in view of Find- 
ing 14 and the nature of the regulation of milk prescribed by the 
act, that regulation of the handling actually in the current of inter- 
state commerce would be ineffective without regulation of the com- 
peting intrastate handling. United States v. Wrightwood Dairy, 
315 U.S. 110 (1942). 

A further aspect of the problem not to be overlooked is that peti- 
tioners’ invocation of the de minimis doctrine seems to be founded 
upon the theory that an order under the act regulating the handling 
of milk in a fluid market must regulate some actual interstate han- 
dling and this must be a substantial percentage of the total handling 
regulated. In other words, the direct burdening, obstructing or 
affecting of interstate commerce mentioned in section 8¢ of the act 
are to be considered as applicable only to the regulation of interstate 
handling by the order and not interstate commerce in milk or its 
products. In support of this point of view, petitioners refer to the 
statements of several legislators during the course of legislative pro- 
ceedings and to the fact that the only Supreme Court decisions on 
the jurisdictional phases of the act have involved orders in fluid 
markets of this type, United States v. Rock Royal Cooperative Inc., 
et al., 307 U.S. 533 (1939), involving the New York City metropolitan 
market, 7. P. Hood & Sons v. United States, 307 U. S. 588 (1939), 
involving the Boston market, and United States v. Wrightwood Dairy, 
supra, involving the Chicago market. 

The act itself does not specify that some actual interstate commerce 
must be regulated by every order and it does not limit regulation of 
intrastate handling under an order to the extent necessary to effectuate 
regulation of interstate handling under the same order? In the 


1 Affirmed November 14, 1946, by the United States District Court for the Northern 
District of Illinois. 

2 By Section 38 of Public No. 320, 74th Congress, 1st Session, 49 Stat. 750, Congress 
provided for the continuance of marketing agreements and licenses issued under the act 
prior to the amendments in Public No. 320 one of which is section 8c under study here. 
By Section 4 of the Agricultural Marketing Agreement Act 50 Stat. 249, 7 U. S. C. § 672, 
Congress expressly ‘ratified, legalized and confirmed” existing marketing agreements, 
licenses and orders. In re Bauer’s Dairy et al., mentioned above, reveals that Congress 
ratified a License issued before the 1935 amendments in the Wichita market where even 
in 1944 the percentage of milk priced by the order then promulgated was shown to be 
only 1.8 percent interstate. 
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Wrightwood decision, supra (p. 123), the Supreme Court said that 
the selection of the words “directly affects” was deliberate and was 
intended to confer authority over intrastate handling to the full extent 
of the commerce power of the Federal Government. Petitioners con- 
cede in their reply brief (p. 23) that Congress probably did intend 
to confer the full reach of the commerce clause. And as in United 
States v. South Eastern Underwriters Association, 322 U. S. 533. 556, 
5d7T (1944), we do not find in the legislative history of section 8¢ a 
Congressional intent to restrict the scope of the language used to what 
may have been the understanding of the full reach of the commerce 
clause in 1935 when the portion of the act in question was enacted. 
Yet, certainly before that time it had been made clear that the Federal 
commerce power over intrastate activities is not restricted to the sole 
category of “inextricable intermingling” of interstate and intrastate. 
The effect upon interstate commerce itself was considered sufficient 
to authorize Federal commerce jurisdiction over intrastate activities.’ 
See e. g., Chicago Board of Trade v. Olson, 262 U.S. 1 (1922). There 
have been numerous decisions in recent years such as Consolidated 
Edison Co. v. National Labor Relations Board, 305 U.S. 197 (1938) #4 
sustaining the constitutionality of Federal statutes based upon the 
power of the Federal Government to exercise jurisdiction over intra- 
state activities that affect interstate commerce itself rather than Fed- 
eral regulation of interstate commerce. Even in the Wrightwood 
decision, supra, cited by petitioners, the Court said (p. 121): “Zé és 
the effect upon interstate commerce, or the exercise of the power to 
regulate it, not the source of the injury that is the criterion of Con- 
gressional power.” [Italics supplied.] The usual principles of 
logic, then, lead to the conclusion that the Federal commerce power 
extends to intrastate activities if such activities directly burden, 
obstruct, or affect interstate commerce. And we know of no condi- 
tion imposed by the act or the Constitution that any exercise of Fed- 
eral commerce power on this ground must at the same time and by 
the same exercise of administrative power under the statute regulate 
actual interstate commerce. Accordingly, then, although it may seem 
to be dangerous oversimplification of a difficult problem, the “inex- 
tricable intermingling” of interstate and intrastate handling of milk 


8In United States v. F. W. Darby Lumber Co., 312 U. S, 100, 119 (1941), the Court, 
after referring to decisions involving the National Labor Relations Act as illustrations 
of the Federal power over intrastate activities because of their effect upon interstate 
commerce said: “But long before the adoption of the National Labor Relations Act, the 
Court has many times held that the power of Congress to regulate interstate commerce 
extends to the regulation through legislative action of activities intrastate which have 
a@ substantial effect on the commerce or the exercise of the Congressional power over it.” 
[Italics supplied. ] 

4In this decision, the Court after summarizing the aspects of the utilities’ business that 
affected interstate commerce said (p. 221): “In their totality they rise to such a degree 
of importance that the fact they involve but a small part of the gntire service rendered 
by the utilities is immaterial in the consideration of the federal protective power.” 


735851—47——3 
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in a fluid market does not exhaust the power of the Federal Govern- 
ment to regulate intrastate handling in that market and the handling 
of milk in the Columbus market that may be intrastate is subject to 
regulation under the act, if it directly burdens, obstructs, or affects 
interstate commerce in milk or its products. We use the terms “milk 
or its products” because we are not swayed by petitioners’ argument 
that since it is Columbus inspected milk that is regulated, this milk 
must be regarded as a separate commodity and that the burdening, 
obstructing, or affecting commerce referred to in the act must be 
regarded as the burdening, obstructing, or affecting of interstate com- 
merce in Columbus inspected milk or its products. In the first place, 
the order regulates and prices more than Columbus inspected milk 
and a considerable amount of the milk regulated is disposed of out- 
side the city of Columbus and the marketing area. In addition the 
narrow construction contended for is not, in our opinion, what the 
act provides. 

We come then to the main and the most contested issue. Does the 
handling of fluid milk in the Columbus area “directly burden, obstruct, 
or affect interstate commerce” in milk or its products? As we have 
already observed, the ineflicacy of the statutory plan of regulation 
unless applied to all the handling in the market intrastate as well as 
interstate would warrant regulation of the intrastate handling under 
this language of the act and under the commerce clause of the Con- 
stitution. Too, there are present the effects of Columbus handling 
upon other orders issued under the act regulating the Cleveland and 
Dayton-Springfield markets and upon the Evaporated Milk Market- 
ing Agreement and License issued under the act which regulates the 
evaporated milk industry throughout the United States. Aside from 
these aspects of the situation is the larger problem of the effect upon 
interstate commerce in milk or its products rather than upon the 
regulation of commerce provided by the Columbus order itself or 
other regulation under the act. In recent years, the peculiar and 
complex problems of milk production and milk marketing have re- 
ceived the attention of the public,’ the legislatures, and the courts.® 
The interrelationship between fluid and manufacturing markets is 
practically a matter of common knowledge. Lack of an adequate 
marketing plan in a sizable fluid market has repercussions in the 
national market for milk and its products that are undesirable from 
the standpoint of the policy of the act and tend to defeat its objectives. 


®* The recent instance of alleged manipulation of the New York wholesale butter market 
to maintain the price of milk to producers under the pricing formulae of Order No. 27 
(the New York metropolitan area) was considered eminently newsworthy judging by the 
widespread publicity. 

*H. J. Nebbia v. New York, 291 U.S. 502 (1933) ; United States v. Rock Royal Coopera- 
tive Inc., et al., 307 U.S. 533 (1939). 
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However, there is more in the record evidence to support the issuance 
of the order than proof of the existence of a general interrelationship 
of the markets for milk and its products and proof of some relation- 
ship between the Columbus fluid market and the Cleveland and Day- 
ton-Springfield markets both regulated by orders under the act. The 
Columbus fluid market, it is true, is largely intrastate physically. 
Petitioners made the most of this and hail its geographical centrality 
within the State of Ohio. They minimize the substantial amounts of 
milk handled by them that are disposed of outside the Columbus mar- 
keting area as milk or products in direct competition with milk and 
products, some of origin outside of Ohio. They regard as irrelevant 
the position of strategic economic importance occupied by the Colum- 
bus market. The milk supply for the market is obtained from a pro- 
duction area devoted primarily to the production of milk for manu- 
facturing products that are sold throughout the nation. And the 
promulgation record shows that conditions in the Columbus fluid 
market have a dominant influence upon the prices paid for all milk 
produced in the area. Particularly is this true with respect to milk 
purchased by Nestle’s and the M. & R. Dietetics Company. The 
promulgation record shows also that the history of the Columbus mar- 
ket has been characterized by instability and unrest and that there is 
need for an orderly marketing plan. As stated by the Assistant Ad- 
ministrator in his report during the promulgation proceedings, the 
plan provided by the order should be of substantial benefit to all pro- 
ducers in the production area, especially in cushioning the impacts 
of the changes brought about by the end of the war and the order will 
ultimately assist in the orderly marketing of all milk produced in 
the milkshed. The economic reality is that any considerable decline 
in prices or shrinkage in consumption on the Columbus fluid market 
would have quick and drastic effects upon the marketing of manufac- 
turing milk in the production area and the prices to the producers of 
this milk. 

Is such an economic relationship with such effects upon interstate 
commerce in milk and its products so remote and unsubstantial as to 
be excluded from the operation of the commerce clause?? The deci- 
sions involving the National Labor Relations Act would not so indi- 
cate. See Santa Cruz Fruit Packing Company v. National Labor 
Relations Board, 303 U. S. 453 (1938). National Labor Relations 
Board v. Fainblatt, 306 U. S. 601 (1939), and especially the Con- 
solidated Edison Co. case, supra. See also the Darby Lumber Co. case 


TIt is not compulsory in considering this question that the Columbus order be regarded 
as an isolated phenomenon without reference to other action taken under the act. See 
the report of the Assistant Administrator in the promulgation proceedings for explanation 
of the administrative policy. 
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involving the Fair Labor Standards Act, and Wickard v. Filburn, 
317 U. S. 111 (1942), upholding the control of intrastate activities 
under the Agricultural Adjustment Act of 1938. In the Consolidated 
Edison Co. decision, the Court said (p. 221) : 

If industrial strife due to unfair labor practices actually brought about such 
a catastrophe, we suppose that no one would question the authority of the Federal 
Government to intervene in order to facilitate the settlement of the dispute and 
the resumption of the essential service to interstate and foreign commerce. But 
it cannot be maintained that the exertion of federal power must correct* the dis- 
ruption of that commerce. Congress was entitled to provide reasonable pre- 
ventive measures and that was the object of the National Labor Relations Act, 29 


“US. C. A. § 151 et seq. 
Petitioners insist that if the order is valid the distinction between 
state power and federal power is gone, a distinction said to be recog- 
nized in all the Supreme Court decisions validating contested exercises 
of the federal power over intrastate affairs. , Petitioners’ contentions on 
this score rest upon their claims that the record shows no relationship 
between Columbus handling and interstate commerce in milk and its 
products save the relationship in the price structure for all commodi- 
ties, agricultural and industrial. We disagree and have concluded that 
a much closer and substantial relationship exists, especially with 
respect to manufacturing milk for Nestle’s and M. & R. Dietetics than 
petitioners admit. Petitioners seek to distinguish Wichard v. Filburn, 
supra—bringing the consumption on the farm of home-grown wheat 
within the orbit of the commerce clause—on the ground that Congress 
specifically found it necessary to regulate nationally all such intrastate 
activities. But even where Congress has left it to an administrative 
agency to decide what activities “affect” interstate commerce, the 
Supreme Court has not used a noticeably more restrictive criterion. 
See the National Labor Relations Act cases, swpra. 

Petitioners sum up their case by saying that there is serious doubt 
as to the constitutional validity of the order and that this question 
should be avoided by holding that the order exceeds the statutory 
authority. We agree that ponderable questions may be raised as 
to the propriety of the order from the statutory and constitutional 
standpoints. The questions were argued by petitioners throughout 
the promulgation proceedings. Nevertheless, the order was issued 
by the Secretary. Under the circumstances, I should not find the 
order invalid because existing decisions of the courts may not be 

considered to remove the order from the field of controversy. 



















































Failure to Include in the Order an Even-Production Plan 





Another protest of petitioners is that the order does not contain 
an even production incentive plan and that, therefore, the order 
does not conform to the evidence. Petitioners assert that the evi- 









*Substitute the word “await” for the word “correct.”—Ed. 
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dence shows the existence in the Columbus market of one of the major 
problems confronting producers and handlers of milk, namely, the 
problem of smoothing out production over the year to avoid the 
violent seasonal cycles that have existed in the industry. Petitioners 
point to the proposal of the handlers at the hearing that 20 cents 
per hundredweight be withheld from the uniform price for producer’s 
milk in April, May, and June, the period of flush production, and 
the money so accumulated be returned to producers as a price for 
milk sold during the short production months in the fall of the 
year. Petitioners say that the handlers and producers were in favor 
of such a plan and the failure to adopt it is illegal. On this point, 
as well as on others involved in this proceeding, petitioners put forth 
their arguments on the theory that the promulgation proceedings 
consist of a strict judicial contest between the producers and the 
handlers with no role for the Secretary except that of umpire. Their 
theory leaves no room for the exercise of discretion by the Secretary. 
Section 8c (4) of the act requires only that, after notice and an op- 
portunity for hearing, “* * * the Secretary of Agriculture shall 
issue an order if he finds, and sets forth in such order, upon the evi- 
dence introduced at such hearing * * * that the issuance of such 
order and all of the terms and conditions thereof will tend to ef- 
fectuate the declared policy * * * with respect to such com- 


modity.” While it is true that the finding of the Secretary as to the 
effectuation of the policy of the act must be on the basis of the evi- 
dence introduced at the hearing, there is no compulsion that the 
Secretary find that a proposal made, even though supported by evi- 
dence, will tend to effectuate the statutory policy. 


Lack of Basic Findings of Fact in the Issuance of the Order 


In their briefs, but not in their petitions, petitioners complained of 
the lack of essential findings relative to statutory jurisdiction over 
the Columbus marketing area. They claim that the finding in sub- 
division (4), section 974.0 (a), is not enough. This finding is as 
follows: “Milk to be regulated by the terms of this order is in the 
current of interstate commerce, and directly burdens, obstructs, or 
affects interstate commerce in milk or its products.” Petitioners cite 
a number of Supreme Court decisions in support of their complaint. 
We do not understand these decisions to establish a sweeping, hard- 
and-fast rule for all types of administrative activity regardless of 
statutory prescriptions or the nature of the administrative activity. 
The decisions cited by petitions are generally in the field of quasi- 
judicial functioning or rate-making for one enterprise or a small 
group which has been regarded by the Supreme Court as requiring 
a judicial methodology. Promulgation proceedings under the act 
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are quasi-legislative or rule-making in nature. United States v. 
Wrightwood Dairy, 127 F. (2d) 907, 910 (1942). 

In some of the decisions cited by petitioners findings of fact sup- 
portive of the ultimate findings were found to be necessary in order to 
enable the reviewing court to ascertain without undue work whether 
the order was supported by evidence. The evidence in the promulga- 
tion record considered as justifying the issuance of the order was 
pointed out at length in the report of the Assistant Administrator 
during the promulgation proceedings and is further pointed out in 
the Findings of Fact in this proceeding. Contentions as to lack of 
supporting findings were made in Bailey Farm Dairy ct al v. Jones, 
‘61 F. Supp. 209 (D. C. E. D. Mo.), and were overruled by the District 
Court.’ In the promulgation proceedings leading to the issuance of 
the amended order involved in that case, the Assistant Administrator’s 
report did not set out in detail the facts in evidence considered as 
warranting the issuance of the amended order involved which is the 


‘ase here. 
Definition of ““Marketing Area” 


Petitioners find fault also with the definition of the marketing area 
in section (1) of the order. Their protest is that the marketing area 
should include all of Franklin County. They say that the marketing 


area defined in the order eliminates much of Franklin County “al- 
though the entire county is the natural market for Columbus milk 


handlers.” 
In the Assistant Administrator’s report the following statement 


is made: 


The marketing area originally proposed by producers extended over and in- 
cluded all territory within Franklin County, Ohio. However, it would appear 
that such a marketing area would place some communities in Franklin County 
under the proposed order without much purpose. It would cover several com- 
munities in which there are no distributors of milk other than producer- 
distributors and some localities, such as Canal Winchester, from which no milk 
is distributed in Columbus or its suburbs. The latter area is believed to be 
unnecessarily large. 


The evidence referred to in the statement is a sufficient basis for the 


§ Delegated rule-making has not generally been regarded by the courts as requiring the 
Same due process procedures in the way of hearings, basic findings, etc., as strict quasi- 
judicial functioning. Pacific States Bor and Basket Co. v. White, 296 U. S. 176 (1935); 
Bowles v. Willingham, 321 U. S. 503 519, 520 (1944). There are many issues involved 
in promulgation proceedings beyond the question of whether an order should issue, such 
as size of the marketing area, classifications of milk and products, pricing of the classifica- 
tions, methods of pooling, ete. Basic or supporting findings of fact on all these and the 
many other issues involved would make a different type of proceeding than seems con- 
templated by the act. The statute does not demand a “full hearing” and the findings 
prescribed by the act have been made. 

® This point was apparently abandoned on appeal to the Circuit Court. See 157 F. (2d) 
87, cert. denied, 67 Sup. Ct. 355. 
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Secretary, in the exercise of his discretion, to prescribe the marketing 
area defined in the order. 

Petitioners further complain of the failure of the order to require 
a specified amount of Class I milk for a handler to participate in the 
market pool. Petitioners contend that there is testimony in the record 
showing the need for a limitation for handlers in the market pool. 
Their complaint is that there is a possibility that a processor, whose 
sole business may be the production of cheese, would sell a few quarts 
of fluid milk and therefore qualify as a handler, thus permitting him 
to draw out of the pool at the expense of other handlers enough money 
to pay the uniform price for all his milk. As the order has been 
written, there is slim possibility of any such contingency arising and, 
of course, the order could be amended if necessary to take care of such 
a situation. The speculation of petitioners in this respect does not 
fit in very well with their argument that the supply of Columbus 
inspected milk is deftly balanced with the demands of the fluid market, 


Classification of Milk 


Another alleged invalidity is that the classification of “other source 
milk” is contrary to the statute. They protest that section 8e (5) 
of the act requires the classification of milk “in accordance with the 
form in which or the purpose for which it is used” and that section 
974.4 (f) of the order violates these provisions of the act. This part 
of the order provides in part as follows: 


(f) COMPUTATION OF THE CLASSIFICATION OF SKIM MILK AND BUTTERFAT IN 
PRODUCER MILK FOR EACH HANDLER.—For each delivery period, the market admin- 
istrator shall compute separately the respective amounts of skim milk and butter- 
fat of producer milk in Class I milk, Class II milk, Class III milk, and Class IV 
milk for each handler by making the following computations in the order 
specified : 

(1) Subtracting from Class 1V milk (other than butterfat used in butter mak- 
ing) the actual plant shrinkage of skim milk and butterfat, respectively, but not 
in excess of 214 percent, with respect to all receipts thereof, except receipts from 
other handlers and receipts from other sources not under an emergency permit 
in writing issued by the appropriate health authorities in the marketing area; 

(2) Subtracting from the remaining pounds of skim milk and butterfat, in 
series beginning with the lowest-priced uses, the skim milk and butterfat, respec- 
tively, received as other source milk, except that received under an emergency 
permit in writing issued by the appropriate health authorities in the marketing 
area; 

(3) Subtracting from the remaining pounds of skim milk and butterfat, in 
series beginning with the lowest-priced uses, the skim milk and butterfat, respec- 
tively, received from any other handler who received no milk from producer or 
from an association of producers other than such handler’s own farm production ; 

(4) Adding to the remaining Class IV milk the amount subtracted pursuant 
to (1) of this paragraph; 

(5) Subtracting pro rata from the remaining pounds of skim milk and butter- 
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fat in each case, the skim milk and butterfat, respectively, received as other 
source milk under an emergency permit in writing issued by the appropriate 
health authorities in the marketing area; * * *” 

The substance of petitioners’ complaints on this score is that under 
the allocations prescribed some milk may be classified and priced on 
the basis of a particular classification in which that milk may not 
have been used. 

The same contention was made in the case of Bailey Farm Dairy et 
al. v. Jones, supra. In that case, the validity of an allocation provi- 
sion in a similar milk marketing order issued under the act for the 
St. Louis, Missouri, milk marketing area (7 CFR, 1948 Supp., 903.0 
et seg.) was being contested. The allocation provision there in ques- 
tion, except for details which are irrelevant to the present controversy, 
was the same in principle as the one contained in the present order. 
Like section 974.4 (f) of the present order, it had the effect of allocat- 
ing other source milk to the lowest price classifications of the handler 
and of giving to local producer milk the benefit of the higher priced 
classifications. Both the District Court and the Circuit Court of 
Appeals held that such a provision is not contrary to the act and is 
a valid exercise of the powers granted by the act. 


ORDER 


In view of the foregoing, the relief requested by the petitioners is 
denied and the petitions are dismissed. 


(A. D. 1408) 
IN RE RAYMOND G. Brown, Sr., ET AL. CEA Doc. No. 40. Decided February 
11, 1947. 


Extension of Suspension of Trading Privileges—Admission by Respondents of 
Violations of Existing Order 


Prior order suspending respondents’ trading privileges for 90 days is extended 
for an additional period of 120 days on the ground of respondents’ admitted 
violations of such prior order during its effective period.* 


Mr. Benj. M. Holstein for complainant. Messers. Raymond G. Brown, Sr., et al., 
of Mount Airy, Maryland, pro se. Mr. Jack W. Bain, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
SUPPLEMENTAL ORDER 


In this proceeding under the Commodity Exchange Act (7 U.S. C., 
Chapter 1) an order (5 A. D. 745) was issued on October 16, 1946, 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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suspending from November 15, 1946, through February 13, 1947, the 
trading privileges on contract markets of the respondents, Raymond 
G. Brown, Sr., Raymond G. Brown, Jr., Preston Brown, Harry C. 
Clower, Jr., and R. Bond Baker, of Mt. Airy, Maryland. On January 
30, 1947, the Commodity Exchange Authority filed a motion to reopen, 
alleging that respondents had continued to trade during the suspen- 
sion period by using the names of other persons. By an order (6 
A. D.) issued on January 30, 1947, the proceeding was reopened and 
set for hearing on complainant’s allegations in Washington, D. C., 
on February 6. Copies of this order were served on respondents by 
registered mail on January 31. 

The hearing was held at the appointed time and place before Jack 
W. Bain, assigned by the Acting Chief Hearing Examiner to take 
the place of Examiner Curry, who had been unexpectedly called out 
of the city. Benjamin M. Holstein, Office of the Solicitor, appeared 
for complainant, but there was no appearance for respondents. 
Pursuant to section 11 (c) of the rules of practice (17 C. F. R., Cum. 
and 1945 Supps., Part 0), complainant presented its evidence. Three 
witnesses testified and nine exhibits were admitted in evidence. 

In a document mailed before the time set for the hearing but not 
received in the Department until February 7, respondents waived a 
hearing and admitted that during the period of suspension they had 
opened accounts with registered futures commission merchants in the 
names of other persons, for the benefit of all respondents collectively, 
und had directed trading in those accounts in commodity futures on 
contract markets. They agreed to discontinue all such trading, either 
in their own names or the names of others, for such additional period 
as might be directed. On February 10 the Commodity Exchange 
Authority filed a recommendation that the suspension be extended 
for 120 days. 

Accordingly, the suspension ordered on October 16, 1946, is ex- 
tended, and all contract markets shall refuse the respondents named 
above, and each of them, all trading privileges thereon until June 14, 
1947. Copies hereof shall be served upon the parties or their counsel, 
and on each contract market. 


(A. D. 1409) 
Q. FREDERICK v. WICHITA UNION SrockK YARDS CoMPANY. P&S Doc. %0. 1766. 
Decided February 5, 1947. 
Dismissal—Settlement Between Parties 


Since notice was received from complainant stating that the claim existing be- 
tween the parties had been amicably settled and requesting that the complaint 
be dismissed, the proceeding is, accordingly, herewith dismissed. 
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Mr. Fred Hinkle, of Wichita, Kansas, for complainant. Mr. Dan C. Smith, of 
Wichita, Kansas, for respondent. Mr. Francis M. Pearl, Jr., Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER OF DISMISSAL 


By a complaint, filed July 23, 1946, Q. Frederick, Wichita, Kansas, 
filed a claim for reparation in the amount of $135 against the re- 
spondent, Wichita Union Stock Yards, alleging that the respondent 
unlawfully collected yardage charges on 300 head of cattle. After 
an answer was filed by the respondent, the complainant by a letter 
dated January 8, 1947, stated that the parties had reached an amicable 
séttlement of the matters set out in the complaint and requested that 
the complaint be dismissed. Accordingly, the proceeding is herewith 
dismissed. 


(A. D. 1410) 


IN RE Sioux City Stock Yarps CoMpANY. P&S Doc. No. 425. Decided February 
7, 1947. 


Dismissal—Petition for Modification of Rates and Charges 


Since petition for modification fails to show anything unreasonable about the 
charges protested, petition for modification is dismissed. 


Mr. John B. Poindexter for Livestock Branch, Production and Marketing Admin- 
istration. Mr. Leslie W. Woerth, of Sioux City, Iowa, for Sioux City Live 
Stock Traders Exchange. Messrs. McFarland é Sellers, of Washington, D. C., 
for respondent. Mr. T. Vincent Griffith, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


Order Dismissing Petition of Sioux City Live Stock Traders Exchange 


On September 25, 1946, the Sioux City Live Stock Traders Exchange 
filed a petition requesting a modification of an order entered July 3, 
1946 (5 A. D. 526), which, among other things, prescribed the follow- 
ing charges to be paid by traders operating at the Sioux City Stock 
Yards: 

Resales in other Resales in other Resales in other Resales in other 

than commission than commission than commission than commission 

division for division for off- division for division for off- 

local delivery, market shipment, local shipment, market shipment, 

(cents per head) (cents per head) (cents per head) (cents per head) 
Cattle___. A | 10 Hogs-.- - 4% 2 
Calves __- 15 % Sheep -- 7% 4 


Petitioners claim that they expend large sums of money for hay 
and other feed purchased from the stockyard company and in addition 
pay annually a considerable sum of money to the stockyard company 
for the use of its facilities for extra services such as vaccinating, pen 
cleaning, and various other stockyard services. Petitioners also assert 





6 A. D. IN RE SIOUX CITY STOCK YARDS CO. 117 


that they are responsible for bringing a greater volume of feeder 
livestock to the market and obtaining buyers for the same in the areas 
adjacent to the stockyard. Petitioners say that the charges prescribed, 
if continued in effect, will tend to force traders off the market to the 
detriment of both the stockyard company and the producers of live- 
stock who patronize the market. Petitioners therefore ask that the 
charges prescribed in the order be modified and that the following 
charges submitted in their petition be prescribed in lieu thereof : 
On all resales and/or 
On all resales reweighs, direct to country 
and/or reweighs, purchaser for immediate 


for local delivery, shipment to country pointe, 
cents per head cents per head 


10 5 
CANS a eon aea gee nea ease 8 4 
TORR oa oi cate ee neewcena sae. 4 2 
Sheep or goats 2 1 

The respondent stockyard company filed a statement of its position 
with respect to the matters set forth in the petition in which it was 
stated that the company was not concerned with the merits or reason- 
ableness of the charges complained of by the Traders Exchange, but 
urged that should any action be taken resulting in a reduction in 
the charges applicable against traders then, in that event, an order 
should be entered immediately providing for compensating increases 
in other categories of rates and charges whereby the company would 
be assured of the revenues contemplated by the order of July 3, 1946, 
SUPA, 

The Livestock Branch, Production and Marketing Administration, 
in its answer moved that the petition be dismissed on the ground that 
it failed to show any good or valid reasons why the above order should 
be modified. 

Many of the statements contained in the petition such as those 
relative to the amount of hay and other feed purchased by traders 
and the services rendered by traders in bringing feeder livestock to 
the market are no doubt true. The issue is, however, whether peti- 
tioners should bear a share of the cost of maintaining the services 
and facilities of the market. Petitioners admit an obligation in 
this respect, but contend that the rates prescribed in the order are 
too high. In lieu thereof they propose a schedule of rates approxi- 
mately 50 percent lower than those prescribed in the order. 

It is usually difficult, if not impossible, to determine with mathemati- 
cal precision, through rates, the amount of costs which should be 
charged to traders as their share of the entire cost of maintaining 
the services and facilities of the stockyard. However, comparison of 
the charges protested with the rates prescribed for somewhat similar 
services for other rate payers such as shippers does not show any- 
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thing unreasonable about the charges protested. In fact the compari- 
son shows that the charges protested may be somewhat less than would 
be indicated on the basis of apportionment of the cost of furnishing 
the facilities and services. 

Accordingly, the petition for modification is dismissed. 


(A. D. 1411) 


FRANK B. Arata Fruit COMPANY Vv. CAUBLE AND Fietp. PACA Doce. No. 4541. 
Decided February 6, 1947. 


Rejection Without Reasonable Cause—Resale—Damages—Implied Warranty 
of Suitable Shipping Condition—Burden of Proof 


Where respondent purchased a carload of apples f.o.b. shipping point and re- 
jected it on arrival at destination because of damaged condition found there, 
it is held that respondent failed to sustain the burden of proving breach 
of implied warranty of suitable shipping condition since Federal inspection 
disclosed that the apples met contract requirements when shipped and the 
car was delayed in transit during dangerously cold weather without a 
showing that adequate heater service was maintained by the carrier, and 
therefore, complainant is entitled to an award of reparation for loss sustained 
on resale of the rejected shipment.* 

*, John H. Norris of Norris and Norris, of Payette, Idaho, for complainant. 
Mr. Rush H. Limbaugh, of Cape Girardeau, Missouri, for respondent. Wr. 
John J. Toohey, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U. S. C. 1940 ed. 499a e¢ seg.), the complainant seeks. 
reparation for loss sustained on resale of an interstate carload ship- 
ment of apples after rejection by respondent. 

A copy of the formal complaint and a copy of the report of in- 
vestigation made by the Fruit and Vegetable Branch, United States 
Department of Agriculture, were served on the respondent on De- 
cember 3, 1945. Respondent filed an answer on December 26, 1945, 
admitting the purchase of the shipment of apples from the com- 
plainant, through the Greaney Brokerage Company, f. 0. b. shipping 
point, on the broker’s representation that the apples would arrive in 
good, sound condition; and that the respondent had agreed to accept 
the shipment only “if it arrived in the condition represented when 
sold.” The answer further alleged that respondent’s inspection of 
the apples on arrival disclosed that a considerable percentage of them 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—EKd. 
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were decayed and when this condition was confirmed by United States 
Department of Agriculture inspection, the shipment was rejected. 

A hearing was held at Cape Girardeau, Missouri, on September 25, 
1946. Complainant did not appear at the hearing but the examiner, 
at the complainant’s request, placed in the record the deposition of its 
president and general manager, Frank B. Arata, who testified that on 
December 20, 1944, complainant sold to respondent through the 
Greaney Brokerage Company, a carload of Rome Beauty and Wine- 
say apples at the agreed price of $1,964.55 f. o. b. Fruitland, Idaho. 
These apples which were harvested, packed and loaded into the car 
under deponent’s supervision, were picked by complainant’s employees 
between September 28 and October 23, 1944, and stored in a frost proof 
insulated warehouse until December 21 when they were freshly packed 
and loaded into car PFE 35869 under this deponent’s supervision. 
The outside temperature at the time of loading was 36 degrees to 38 
degrees, Fahrenheit, while the temperature inside the car was some 10 
or 15 degrees warmer. At the time of loading, a Federal-State of 
Idaho inspector carefully examined 10% of the carload, or approxi- 
mately 66 baskets, which were opened and about 50 apples were taken 
from each basket. These apples were examined for firmness and some 
of them were cut and inspected for internal defects. The certificate 
of this inspection was offered in evidence in support of this deponent’s 
testimony that at the time of loading, December 21-22, 1944, these 
apples were generally firm, free from decay, and graded “Combina- 
tion Extra Fancy and Fancy.” This deponent also stated that before 
shipment, inquiry was made of the broker concerning whether respond- 
ent wanted shipment made “initial ice, or under rule 515” which means 
that the carrier will provide heater service at the first available termi- 
nal yard when the outside temperature reached 10 degrees Fahrenheit 
or lower. Upon arrival of the shipment at Cape Girardeau, Missouri, 
the respondent refused to accept it under any conditions and it was 
thereafter diverted to St. Louis, Missouri, where the apples were sold 
by A. B. Friedman and Company for a net to the complainant of 
$495.05. The complainant, therefore, claims to have been damaged 
in the amount of $1,469.50 which is alleged in the complaint to be the 
difference between the net proceeds realized on resale and the original 
contract price. It was the opinion of this deponent that the apples 
were damaged by frost while in transit and were thereafter further 
damaged by the placing of heaters in the car after frost injury had 
occurred. It was also his opinion that the shipment was unneces- 
sarily delayed in transit. 

Mr. John B. Greaney, a broker located at Cairo, Illinois, testified 
as a witness for the respondent, to the effect that on receipt of circulars 
and prices from complainant, he contacted and sold to respondent a 
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carload of apples consisting of 560 bushels of Fancy Winesaps and 
100 bushels of Fancy Romes at prices of $2.85 for the Winesaps and 
$3.00 for the Romes. On instruction from the respondent, this wit- 
ness wired the complainant to ship under rule 515; and shipment was 
made accordingly on December 22, 1944. This witness also testified 
that when respondent asked him if he would guarantee the apples to 
be in good shape on arrival, he told respondent that the apples were 
sold f. o. b. and he could not guarantee them on arrival but that he saw 
no reason why they should not arrive in good condition if they were 
in good condition when shipped and were properly cared for in transit. 
_ Ben Sirota, a salesman and inspector for A. B. Friedman and Com- 
pany to whom the shipment here under consideration was diverted for 
resale at St. Louis, Missouri, testified that on January 8, 1945, he 
examined a few bushels of the Winesaps in the car and found 20 to 35 
percent decay and from 5 to 12 percent internal breakdown in the 
apples. He also testified that during the three weeks the apples were 
held by A. B. Friedman and Company, the rot advanced only two or 
three percent and this caused him to believe that the apples were de- 
fective at the time of shipment, but he admitted that any such defect 
would be readily detected by an experienced inspector. 

Charles Cauble, one of the members of respondent partnership firm, 
and James Cauble, an employee of that firm, testified concerning the 
condition of the apples on arrival at Cape Girardeau, Missouri. They 
contended that from 15 to 40 percent of the apples were bad on arrival 
and offered certificates of Federal inspection to show that on January 
4, 1945, both varieties graded extra fancy and fancy, decay and break- 
down being factors of condition, with the Winesaps showing an 
average of 20 percent decay and the Romes an average of 5 percent 
decay. The decay was Blue Mold Rot, mostly in early stages. 

The report of investigation made by the Regulatory Division, Fruit 
and Vegetable Branch, United States Department of Agriculture, 
which is a part of the record in this proceeding, discloses that a heater 
was lighted and placed in the car at Montpelier, Idaho, at 4 a. m. on 
December 26, 1944, at which time the temperature outside the car was 
5 degrees Fahrenheit. The heater was kept burning until arrival of 
the shipment at North Platte, Nebraska, where it was extinguished 
at 9:20 p.m. December 27, 1944. The temperature there at that time 
was 20 degrees Fahrenheit. Since it appears that the temperature 
outside the car during the remainder of the journey did not reach 
10 degrees Fahrenheit, no further heater protection was furnished 


in transit. 
FINDINGS OF FACT 


1, Complainant, Frank B. Arata Fruit Company, is a corporation 
whose address is Fruitland, Idaho. 
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2. Respondent, Cauble and Field, is a partnership composed of 
Charles W. Cauble and Marshall E. Field, whose address is Cape 
Girardeau, Missouri. At the time of the transaction involved in the 
complaint filed here, respondent was licensed under the act. 

3. On December 20, 1944, respondent purchased from complainant, 
through The Greaney Brokerage Company of Cairo, Illinois, 103 
bushels of Extra Fancy and Fancy Rome Beauty apples at $2.85 per 
bushel and 557 bushels of Extra Fancy and Fancy Winesap apples at 
$3.00 per bushel or $1,964.55 for the carload f. o. b. Fruitland, Idaho. 

4, On December 22, 1944, a carload of apples, PFE 35869, which 
met contract requirements as evidenced by certificate of Federal-State 
of Idaho inspection, was shipped by complainant from Fruitland, 
Idaho, to Cape Girardeau, Missouri, for delivery to respondent at 
whose instructions shipment was made under rule 515 providing for 
placing of heaters in the car by the carrier at the nearest terminal 
when the outside temperature went down to 10 degrees Fahrenheit. 

5. When the shipment arrived at Cape Girardeau, Missouri, on 
January 1, 1945, respondent inspected the apples and immediately 
notified complainant that the shipment would not be accepted. 

6. Federal inspection at Cape Girardeau, Missouri, on January 4, 
1945, three days after arrival, disclosed an average of 20% decay in 
the Winesaps and 5% decay in the Rome Beauties but the carload as 
a whole graded Idaho Combination, Extra Fancy and Fancy, decay 
and breakdown being a factor of condition only. 

7. Complainant requested respondent to take delivery and sell the 
apples “for the account of whom it may concern” but respondent de- 
clined to handle the shipment and complainant diverted it to St. Louis, 
Missouri, where the apples were sold for a net to complainant of 
$495.05 or at a loss to complainant of $1,469.50 for the recovery of 
which this proceeding was instituted. 

8. Complaint was filed in this proceeding on August 1, 1945, which 
was within nine months after the cause of action accrued, 































CONCLUSIONS 










Respondent’s answer admits that the apples here under considera- 
tion were purchased f. o. b. Fruitland, Idaho, through the Greaney 
Brokerage Company, but considerable testimony was offered in an 
effort to show that the broker acted as agent for complainant. It 
is believed, however, that the question of whether the broker acted 
for the seller or the buyer is of no importance here since the parties 
entered into an agreement of purchase and sale f. o. b. shipping point 
whereby the respondent assumed all risk of damage in transit not 
occasioned by negligence of the shipper. Dekle Brokerage Company 
v. Emile J. Fallo,4 A. D. 771. 
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The burden of proving complainant’s breach of implied warranty 
that the apples were in suitable shipping condition rested on respond- 
ent and since the record does not show that the shipment moved under 
normal service and conditions, respondent’s claim of lack of suitable 
shipping condition can not be sustained. Charles R. Allen v. L. A. 
West, 3 A. D. 288. The complainant offered testimony to show that 
the shipment was en route approximately nine days, or four days in 
excess of normal time for transportation from shipping point to 
destination. The record also discloses that although the bill of lading 
was stamped 11:00 a. m. December 22, 1944, the car did not reach 
Montpelier, Idaho, until 4:00 a. m., December 26, 1944, when the 
temperature there was 5 degrees above zero Fahrenheit and a heater 
was placed in the car. Nothing is shown to indicate how long before 
that time the shipment had been subjected to dangerously low 
temperature. 

The railway agent at Cape Girardeau, Missouri, testified that al- 
though 18 degrees Fahrenheit was the lowest temperature recorded 
while the shipment was on track there, a heater was placed in the car 
but there is no showing of how long prior to that time the apples 
may have been subjected to freezing temperatures. 

Respondent having failed to prove that the shipment moved under 
normal transportation service and conditions, proof of abnormal decay 
on arrival does not establish a presumption of lack of suitable shipping 
condition, particularly in view of the delay in transit and of com- 
plainant’s affirmative testimony concerning the grade and good condi- 
tion of the apples supported by certificate of Federal inspection at 
shipping point. 

Since the respondent’s failure to accept the apples was without 
reasonable cause in violation of section 2 of the Act, complaint* should 
recover damages for loss resulting therefrom. This loss is represented 
by the difference between the original contract price and the net sum 
realized on resale of the rejected shipment. The facts and circum- 
stances should be published. 

ORDER 


Within 30 days from the date of this order, respondent shall pay to 
compainant, as reparation, the sum of $1,469.50, with interest thereon 
at 5 percent per annum from January 1, 1945, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation 
and as to service on the parties, this order shall become effective 20 
days after its date. 


*Substitute the word “complainant” for the word “complaint.”—EKd. 
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(A. D. 1412) 






PACA Doc. No, 4633. 







Santa MarIA DistrrpuTors v. MILton K. ALTSCHUL, INC. 
Decided February 6, 1947. 





Rejection Without Reasonable Cause—Damages 





Where complainant sold respondent carloads of chicory and cabbage and for- 
warded sight drafts for the purchase prices to respondent but the latter re- 
fused to accept delivery of the shipments or pay the sight drafts, it is held 
that the failure to accept and pay was a rejection in violation of the act 
and reparation should be awarded complainant for the loss sustained on 







resale.* 





Wiss 






Santa Maria Distributors, of Santa Maria, California, complainant pro se. 
Lenore H. Langford, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 







PRELIMINARY STATEMENT 






This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et seqg.), instituted 
by formal complaint filed June 24, 1946, Complainant seeks an award 
of reparation for damages sustained as a result of the alleged un- 






lawful rejection by respondent of three carloads of vegetables pur- 





chased from complainant in January 1946. 

Complainant alleges that on or about January 26, 1946, it sold re- 
spondent a carload of cabbage, grading approximately 85 percent 
U.S. No. 1, f. 0. b. acceptance final; that shipment of the kind, quality, 
and grade of cabbage contracted for was made from Santa Maria, 
California, on January 26, 1946; that respondent refused to accept 
the shipment when tendered for delivery and complainant thereupon 
resold the produce, sustaining a loss of $364.28. Complainant further 
alleges that on or about January 28, 1946, it sold respondent a carload 
of U. S. No. 1 chicory and a carload of mixed vegetables (chicory 
and cauliflower), both f. 0. b. acceptance final. It is stated that a 
carload of chicory of the kind, quality, and grade called for by the 
contract was shipped from Santa Maria, California, on January 26, 
1946, to Chicago but respondent refused to take delivery upon arrival, 
and complainant resold this shipment, such resale resulting in a loss 
to complainant of $691.27. As to the mixed carload of chicory and 
cauliflower contracted for, complainant states that shipment was made 
from Santa Maria on January 28, 1946; that complainant tendered the 
shipment to respondent who refused to accept it, whereupon complain- 
ant consigned the carload of chicory and cauliflower for resale which 





















resulted in a loss to complainant of $519.02. 






*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 


735851—47——-4 
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Complainant alleges that it sent confirming telegrams covering 
the above purchases to respondent at Los Angeles, California, and 
that invoices were mailed to respondent and drafts drawn and pre- 
sented for payment. It appears from the complaint that respondent 
did not pay the drafts. On February 7, 1946, respondent tendered 
its check in the sum of $635.90 in payment of the purchase price of 
the mixed car of vegetables, but this check was dishonored by the 
bank. Complainant claims a total loss on the foregoing transactions 
of $1,574.57, less a $25 payment made by respondent on or about 
October 29, 1946, receipt of which has been acknowledged by com- 
plainant. 

A copy of the formal complaint and a copy of the report of in- 
vestigation were served on respondent by registered mail on Sep- 
tember 24, 1946. A copy of the report of investigation was also 
served on complainant. At the same time and as a part of such serv- 
ice by mail, respondent was notified in writing that his answer to 
the formal complaint should be filed within 20 days after the receipt 
of such notice and that, in accordance with section 47.8 (c) of the 
rules of practice, failure to file an answer would be deemed to be 
an admission of the allegations of the complaint. No answer to the 
formal complaint was filed by respondent and the proceeding is dis- 
posed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Cecil L. Epp, R. A. 
Chandler, P. A. Wyatt, Newel Buss, Chas. Rusconi, and Lawrence 
Poggi, doing business as Santa Maria Distributors, whose post office 
address is Box No. 254, Santa Maria, California. 

2. Respondent is a corporation whose post office address is 1845 
South Hobart Blvd., Los Angeles, California. At the time of these 
transactions, respondent was engaged in activities coming within the 
purview of the Perishable Agricultural Commodities Act but it was 
not licensed thereunder. The last license issued to respondent ter- 
minated December 13, 1945. 

3. On or about January 26, 1946, in the course of interstate com- 
merce, complainant, by oral contract later reduced to writing, sold 
to respondent one carload, 318 crates, of cabbage, grading approxi- 
mately 85 percent U. S. No. 1, at $1.55 per crate, plus $40 for top ice, 
or a total invoice price of $532.90. The contract of purchase and 
sale was on an f. o. b. acceptance final basis. 

4. The kind, quality, and grade of cabbage called for by the con- 
tract was shipped in car PFE 75007 from Santa Maria, California, 
on January 26, 1946, to respondent at Chicago, Illinois, to be stopped 
at Wichita, Kansas, for inspection by respondent or some person 
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designated by respondent. Respondent failed to accept the cabbage 
when tendered to it in compliance with the contract and complainant 
consigned the shipment to Lamantia Bros. Arrigo Co., Chicago, 
Illinois, for resale on a commission basis. 

5. On or about January 28, 1946, in the course of interstate com- 
merce, complainant, by oral contract later reduced to writing, sold 
to respondent one carload, 312 crates, of U. S. No. 1 chicory at $2.15 
per crate, plus $50 for top ice, or a total price of $720.80. The con- 
tract was on an f. o. b. acceptance final basis. 

6. The kind, quality, and grade of chicory specified by the con- 
tract was shipped in car NWX 1319 from Santa Maria, California, 
on January 26, 1946, billed to complainant at Chicago, Illinois, and 
was diverted to respondent at Chicago on January 29, 1946. The 
respondent failed to accept the shipment of chicory when tendered to 
it by complainant and complainant consigned the shipment to C. W. 
Havener & Co., Inc., New York City, for resale on commission basis. 

7. On or about January 28, 1946, in the course of interstate com- 
merce, complainant, by oral contract later reduced to writing, sold to 
respondent one carload of mixed vegetables consisting of 136 crates 
of chicory at $2.10 per crate, and 273 crates of cauliflower at $1.10 
per crate, plus $50 for top ice, or a total amount of $633.90. The sale 
was made on an f, o. b. acceptance final basis, 

8. The kind, quality, and grade of chicory and cauliflower called 
for in the contract of purchase and sale was shipped from Santa Maria, 
California, in car PFE 40352, to respondent at Pittsburgh, Pennsyl- 
vania, to be stopped at St. Louis, Missouri, for inspection by respond- 
ent or some person designated by respondent. Respondent failed 
to accept the chicory and cauliflower when tendered in accordance 
with the contract and complainant consigned the shipment to Car- 
bone Bros. & Co., Inc., New York City, for resale on a commission basis. 

9. Complainant mailed the respondent invoices covering the pur- 
chases described in the foregoing findings of fact, and drafts were 
drawn covering the agreed purchase price of the various commodi- 
ties. None of the drafts was paid on presentation to the bank upon 
which they were drawn. On February 7, 1946, respondent tendered 
its check in the amount of $635.90 in payment of the agreed purchase 
price of the mixed car of chicory and cauliflower, car PFE 40352, but 
this check was dishonored by the bank when presented for payment. 

10. Subsequent to the filing of the formal complaint, complainant 
agreed to accept $837.29 as settlement in full of its claim, this amount 
to be paid by respondent in three installments on specified dates. 
Complainant reserved the right, if any payment was not made at the 
time and in the amount specified, to claim the full amount due as 
set forth in its complaint. On or about October 29, 1946, respondent 
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paid the first installment in the sum of $25, receipt of which has been 
acknowledged by complainant. No further payments were made and 
complainant now seeks to recover the full amount due, or $1,549.57. 

11. The formal complaint was filed within the statutory period 
allowed by the act for filing reparation procedings. 


CONCLUSIONS 


Respondent has made no defense whatever to the complaint filed 
against it. The record indicates, however, that during the course of 
the investigation, prior to the filing of the formal complaint, respond- 
ent stated that the complainant had no authority to “repossess” the 
produce and that respondent “thought complainant used poor judg- 
ment” in disposing of the cabbage in Chicago when the market was 
poor, and the chicory in New York City when the market for that 
commodity was so poor “they were dumping fine quality chicory for 
want of a market.” 

It appears that complainant billed the shipments to itself, “advise” 
respondent, for the purpose of retaining control over the commodities 
until the purchase prices thereof were paid, and complainant was 
within its rights in retaining such control until the sight drafts were 
paid. C.F. Schaefer Co. v. American Fruit and Produce Co., PACA 
Docket No. 892, S. 472. Also, complainant was justified in diverting 
the produce for resale when the drafts were not paid and complainant’s 
check for one of the cars was dishonored. J. J. Spafka Oil and Po- 
tato Co. v. Charles A. Davis, 5 A. D. 611; Section 60, Uniform Sales 
Act; J. 7. Case Threshing Machine Co. v. Bergabes, 143 Minn. 8, 172 
N. W. 882. Complainant was only required to use its best judgment in 
disposing of the produce so as to mitigate the loss as far as possible. 
It is concluded that respondent’s failure to pay complainant for the 
produce purchased was in violation of section 2 of the act. Repara- 
tion should be awarded complainant in the amount of $364.28, loss on 
cabbage shipped in car PFE 75007 ; $691.27, loss on chicory shipped in 
car NWX 1319; and $519.02, loss on chicory and cauliflower shipped 
in car PFE 40352, or a total amount of $1,574.57, less the $25 paid 
by respondent on or about October 29, 1946, or $1,549.57. The facts 
should be published. 

ORDER 

Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $1,549.57, with interest thereon 
at 5 percent per annum from February 1, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to date of payment of reparation, and as to 
service on the parties, this order shall become effective 20 days after 


its date. 











6 A.D. FLORIDA CITRUS EXCHANGE V. MAMMOTH FRUIT CO. 127 


(A. D. 1413) 


Fioripa Cirrus EXCHANGE v. MAMMorH FruiT CoMPANY. VACA Doe. No. 4652. 

Decided February 6, 1947. 
Failure to Pay Balance of Purchase Price—Default 

Respondent’s failure to make full and prompt payment of the agreed purchase 
price of a carload of oranges was a violation of the act and entitles complain- 
ant to an award of reparation for the balance due. Also, where respondent 
was notified in writing, at the time of the service of the formal complaint 
upon respondent, that its answer to the complaint should be filed within 

| 20 days after receipt of such notice, and that failure to file an answer would 

be deemed to be an admission of the allegations of the complaint, and there- 
after respondent failed to file an answer to the complaint, the respondent 
is adjudged in default and reparation is awarded the complainant on the 
basis of such default.* 

Mr. Counts Johnson, of Tampa, Florida, for complainant. Miss Lenore H, 
Langford, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


On September 27, 1946, complainant herein filed a formal complaint 
against the respondent wider the Perishable Agricultural Commo- 
dities Act, 1930 (7 U.S. C. 1940 ed. 499a et seg.), alleging failure to 
pay the purchase price of a carload of oranges shipped to and aec- 
cepted by respondent in accordance with an oral contract of purchase 
and sale entered into by the parties in February 1946. 

Complainant avers that it sold respondent 448 wire bound boxes 
of oranges of 150 to 250 size, U. S. No. 2 grade, at $2.85 per box, 
f. o. b, shipping point; that the oranges were shipped to respondent 
at Macon, Georgia, in car SAL 28964; that respondent accepted the 
shipment in compliance with the contract but paid only the sum of 
$638.40 and has since failed, neglected, and refused to pay the balance 
due in the amount of $638.40, in violation of the act. 

A copy of the formal complaint and a copy of the report of investi- 
gation were served on respondent by registered mail on November 
25, 1946. At the same time, and as a part of such service by mail, 
respondent was notified in writing that its answer to the formal 
complaint should be filed within 20 days after receipt of such notice 
and that, in accordance with section 47.8 (c) of the rules of practice, 
failure to file an answer would be deemed to be an admission of the 
allegations of the complaint. No answer to the formal complaint 
was filed by the respondent and the proceedings is disposed of on the 
basis of such default. 





*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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FINDINGS OF FACT 


1. Complainant is a corporation whose address is P. O. Box 2349, 


Tampa 1, Florida. 
2. Respondent is an individual, Ida Mae Lamb, doing business as 


Mammoth Fruit Company, whose address is 1129 Broadway, Macon, 
Georgia. At the time of this transaction respondent had no valid 
license, but was subject to license under fhe act. Thereafter, on 
August 9, 1946, license No. 102306 was issued to respondent and is 
now in effect. 

8. On or about February 21, 1946, in the course of interstate com- 
merce, complainant by oral contract sold to respondent a carload of 
oranges consisting of 448 one and three-fifths bushel wire bound boxes, 
U.S. No. 2 grade, sizes 150’s to 250’s inclusive, at $2.85 per box, f. 0. b. 
shipping point. 

4, Oranges of the kind, quality, and grade called for by the con- 
tract were shipped in car SAL 28964 from Plymouth, Florida, on 
February 21, 1946, to respondent at Macon, Georgia. Upon arrival] 
of the shipment at destination, respondent accepted the oranges in 
compliance with the contract. 

5. Complainant on February 21, 1946, drew a draft on respondent 
for $1,276.80, the full amount of the purchase price, but this draft was 
not paid. On February 27, 1946, after a telephone conversation with 
the complainant, respondent mailed its check to complainant in the 
amount of $638.40 and informed complainant that a check for the 
balance would be mailed March ist. The balance of $638.40 was never 
paid. 

6. The formal complaint was filed September 27. 1946, and within 
the statutory period allowed by the act for the filing of reparation 
complaints. 

CONCLUSIONS 


The facts with respect to this transaction are clear. The complain- 
ant sold and the respondent purchased the car of oranges in question. 
The oranges were shipped pursuant to the terms of the contract. and 
upon arrival were accepted by respondent. While the report of in- 
vestigation indicates that respondent’s manager stated orally during 
the course of the investigation that he bought small size oranges, that 
the shipment was to contain nothing larger than 176 size. and that 
he spoke by telephone with complainant’s auditor complaining as to 
the sizes, complainant avers that the carload of oranges was received 
and accepted without any complaint whatever. Not only has re- 
spondent failed to substantiate its informal claim that a complaint 
was registered with complainant regarding the size of the oranges, 
but its payment of one-half the purchase price within two or three 
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days after arrival of the shipment and its promise to pay the balance 
two days later would appear to indicate a satisfied buyer. It is con- 
cluded that respondent’s failure to make full and prompt payment of 
the agreed purchase price of the oranges was a violation of section 2 
of the act, for which complainant should be awarded reparation, and 
the facts should be published. 

ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $638.40, with interest thereon at 5 per- 
cent per annum from February 23, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to date of payment of reparation, and as 
to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 1414) 


PACA Doc. No. 4587.* Decided February 10, 1947. 


Dismissal With Prejudice—Settlement Between Parties 


The parties having filed a stipulation reciting that a settlement of the claim in 
controversy had been made, and that the complaint might be dismissed with 
prejudice, it is so ordered. 

Mr. Seward R. Moore, of Minneapolis, Minnesota, for complainant. Messrs. Jeter 
é Earhart, of Kansas City, Missouri, for respondent. Mr. George R. Spring- 
borg, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER OF DISMISSAL 


On November 30, 1945, this proceeding was commenced by the filing 
of a complaint against respondent under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a et seg.). Issue was 
joined by respondent’s answer to the complaint. The formal hearing 
was scheduled originally for December 4, 1946, but was later post- 
poned at complainant’s request to February 21, 1947. Prior to the 
time set for hearing, advice was received from the respondent that an 
amicable settlement was being made and a stipulation for dismissal 
was being entered into by the parties. By this stipulation, the executed 
original of which was received from the respondent on January 20, 
1947, the complainant and the respondent stipulated and agreed that 
the complaint be dismissed with prejudice. In accordance with such 
settlement and stipulation, the complaint is dismissed with prejudice. 


*As explained in Prefatory Note. the identities of the parties are not disclosed.—Ed. 
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(A. D. 1415) 


ScCHOENBURG, PRICE & Co. v. YECKES-EICHENBAUM, INC. AND YECKES-EICHENBAUM, 
OF PHILADELPHIA, INC. PACA Doc. No. 4467. Decided February 13, 1947. 


Denial of Petition for Reconsideration 


Respondents’ petition for reconsideration denied on the ground that the record 
supports the previous decision both in fact and law.* 


Statute of Frauds—Sufficiency of Agent’s Memorandum 


Memorandum to satisfy Statute of Frauds may be signed by agent of party to 
be charged and it need not be delivered to other party to contract.* 


Mr. Ned Stein, of Philadelphia, Pennsylvania, for respondent. 
' Decision by Thomas J. Flavin, Judicial Officer. 
ORDER DENYING PETITION FOR RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et seg.). An order 
was issued on December 30, 1946, dismissing the complaint as to 
Yeckes-Eichenbaum, Inc., a New York corporation, and awarding 
reparation to complainant against Yeckes-Eichenbaum of Philadel- 
phia, Inc., the petitioner here. The order was based on the conclusion 
that the petitioner had failed to make full payment promptly for a 


carload of produce purchased from complainant. 

In the petition for reconsideration filed January 13, 1947, it is 
contended that the findings of fact and conclusions are erroneous in 
a number of respects. One of these contentions is deemed important 
enough to warrant further discussion. The petitioner, who will be 
referred to as the Philadelphia Respondent, contends that the Statute 
of Frauds required the complainant to have “something in writing 
from the party to be charged” and “Nowhere in this case can one find 
any memorandum signed by the Philadelphia Respondent delivered 
to the Complainant wherein the Philadelphia Respondent charges 
itself to the Complainant for the particular car involved.” 

In the decision of December 30, 1946, several telegrams were re- 
ferred to and it was concluded that they constituted a memorandum 
of the contract between the parties sufficient to satisfy the Statute 
of Frauds. One of these telegrams was sent to the Philadelphia 
Respondent by its agent, Julius Berman, on January 13, 1944. It 
confirmed the agent’s purchase on that date from complainant of the 
carload of produce involved in this proceeding, and contained the 
name of complainant, the car number and the terms. The Philadel- 
phia Respondent admitted in its answer to the formal complaint that 
Berman had been authorized to make this purchase. This confirming 
telegram or a copy thereof never came into complainant’s possession. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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The Statute of Frauds provides that certain contracts “shall not 
be enforceable by action unless * * * some note or memorandum 
in writing of the contract or sale be signed by the party to be charged 
or his agent in that behalf.” It will be noted that the Statute does 
not require any delivery of the memorandum. The following view 
has been authoritatively stated with respect to the necessity of delivery 
of a memorandum under the statute: “Since the memorandum need 
not itself be a contract and intent to make it is not requisite, it should 
follow in view of the fact that neither the original Statute, nor its 
successors, mentions delivery, that a writing retained wholly within 
the control of the party to be charged, but which complies with the 
other requirements of the Statute, should be a sufficient memorandum.” 
Williston, Contracts, § 579A; Painter v. Brainard-Cedar Realty Co., 
v9 Ohio App. 123, 163 N. E. 57 (1928). To comply with the statute 
it must be of course signed “by the party to be charged or his agent 
in that behalf,” the latter in this instance. Pierce Petroleum Corp. v. 
Hales, 147 Okla. 42, 294 Pac. 160 (1930). The telegram, therefore, 
met the requirements of the Statute. 

The other telegrams referred to in the decision were exchanged 
between the complainant and the Philadelphia Respondent during the 
period January 22 to 25, 1944. In these telegrams, the Philadelphia 
Respondent tacitly admits the existence of a contract. Further dis- 
cussion is unnecessary except to point out that each telegram con- 
tains the same car initial and number which was set forth in the 
telegram of January 13, 1944, thus removing any doubt that it was 
the identical shipment purchased by the Philadelphia Respondent. 

It is concluded, after consideration of the petition and reconsidera- 
tion of the relevant evidence, that the previous decision was sup- 
ported by the evidence and in law, and the petition is denied without 
serving a copy of the petition on the complainant. The order of 
December 30, 1946, is therefore affirmed. 

This order and the order of December 30, 1946, shall become effective 
30 days from the date hereof. 

The parties shall be served with a copy of this order by registered 
mail or in person and this order shall be published. 


(A. D. 1416) 
PACA Doc. No. 4666.* Decided February 14, 1947 


Payment of Undisputed Amount—Disputed Part of Claim Left for Subsequent 
Determination 


Where respondent admitted owing complainant a certain amount for citrus 
fruits purchased from complainant, the said sum being greater than the 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—RHd. 
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respondent’s alleged claim against complainant based on a separate trans- 
action, the respondent is ordered to make payment of the undisputed amount, 
and the respondent’s liability for the remaining disputed amount is left for 


subsequent determination.** 


Mr. Counts Johnson, of Miami, Florida, for complainant. J/essrs. Turpin & Lane, 
of Macon, Georgia, for respondent. Wr. Raymond L. Dillman, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This proceeding under the Perishable Agricultural Commodities 

Act, 1930 (7 U. S. C. 1940 ed. 499a et seg.), was commenced by the 
‘filing of complainant’s complaint on September 27, 1946. Complain- 

ant alleged in such complaint that on or about January 31, 1946, it 
sold to respondent a truckload of citrus fruit of specified kinds and 
sizes at a total agreed price of $1,143.75, and that respondent accepted 
the shipment but has failed and refused to pay complainant the price. 
Reparation is prayed for in that amount. 

Following service of a copy of such complaint on respondent, an 
answer thereto was filed wherein respondent admits that it purchased 
the citrus fruit and has failed to pay the agreed price but alleges 
that it sustained a loss of $450 on a carload of oranges purchased from 
complainant on January 28, 1946, because they did not comply with 
complainant’s warranty as to sizes. Respondent states that it is “able 
to pay complainant the full amount due” for the fruit involved in the 
complaint “provided complainant allows respondent credit for the 
failure of the other shipment to comply with the specifications under 
which it was bought, and respondent now seeks to set off the $450 
damage which it sustained by reason of said breach of warranty from 
the balance, which it admits owing to complainant.” 

Complainant has filed a reply to the answer and a motion wherein, 
among other things, it asks for an order requiring respondent to pay 
to complainant “the difference between the sums of $1,143.75 and 
$450 before any further proceedings with respect to such purported 
counterclaim in the said amount of $450 are had, as is by statute in 
such cases made and provided.” 

Now, therefore, in accordance with authority conferred by section 
7 (a) of the act! it is ordered that respondent pay to complainant, 
on or before March 1, 1947, the undisputed amount of $693.75, leaving 


**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 

1It is provided in section 7 (1) that the Secretary may issue an order directing the re- 
spondent to pay to the complainant the undisputed amount on or before the date fixed 
in the order leaving the respondent’s liability for the disputed amount for subsequent 
determination. ‘The remaining disputed amount shall be determined in the same manner 
and under the same procedure as it would have been determined if no order had been 
issued by the Secretary with respect to the undisputed sum. Anonymous, PACA Docket 


No. 4351, 3 A. D. 797. 
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respondent’s liability for payment of the remaining disputed amount 
for subsequent determination. This order shall be forthwith served 
on the parties by registered mail. 










(A. D. 1417) 





PACA Doc. No. 4609. Decided February 17, 





WOLF AND ConEN v. M. J. BURKE. 
1947. 






Failure to Pay Balance of Purchase Price—Inspection and Acceptance by Agent 






Complainant is entitled to an award of reparation against respondent for failure 
to pay the full purchase price for produce after inspection and acceptance 
by respondent's agent without warranty by complainant.* 






Principal and Agent—Effect of Inspection of Commodity by Authorized 
Agent—Implied Warranty 





Where agent inspected the produce and thereafter reported his findings to his 
principal who instructed the agent to purchase the produce, there is no implied 
warranty of the condition of the commodity.* 






Messrs. Einhorn & Schachtel, of Philadelphia, Pennsylvania, for complainant. 
Mr. M. J. Burke, of Scranton, Pennsylvania, respondent pro se. Mr. John T. 
Pearson, Examiner. 







Decision by Thomas J. Flavin, Judicial Officer 







PRELIMINARY STATEMENT 





This is a proceeding for the recovery of reparation under the Perish- 
able Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a 
et seq.). The formal complaint was filed on March 11, 1946, and a 
copy of it, together with a copy of the report of investigation, was 
A copy of the report of 







served on the respondent on August 8, 1946. 
investigation was served on the complainant on August 7, 1946. 
Although the complaint was filed for the recovery of an amount in 
excess of $500, an oral hearing was waived by the failure of either 
party to request such hearing and this proceeding was handled under 
the shortened procedure as provided in section 47.20 of the rules of 
practice (10 F. R. 2209 et seq.). 

The complaint alleges that on or about December 11, 1945, complain- 
ant sold to respondent a carload of 588 lugs of tomatoes for a net of 
$2,927.44 f. o. b. track Philadelphia, Pennsylvania, after inspection 
and acceptance by respondent’s agent, Willie Schlanger. At the time 
of the sale, this carload of tomatoes, URT 9539, was standing at the 
Pennsylvania Produce Terminal in Philadelphia, Pennsylvania, after 
shipment in interstate commerce from Palmetto, Florida. The com- 

















*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Kd. 






134 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 6A.D. 


plaint also alleges that immediately following the sale, complainant, 
at respondent’s request, diverted the car to respondent at Scranton, 
Pennsylvania, and on December 13, 1945, the respondent shipped the 
ear back to Philadelphia and requested complainant to sell the toma- 
toes for his account but the complainant refused to do this and com- 
plainant is informed that respondent thereafter secured the S. P. 
Mandell Company of Philadelphia to dispose of the tomatoes. It is 
also alleged in the complaint that respondent has continuously failed, 
neglected, and refused to pay complainant the agreed purchase price 
and this complaint was filed for the recovery thereof. 

Respondent filed an answer in which he alleges that Herbert Wolfe 
of complainant firm called him on the telephone and offered the toma- 
toes as U. S. No. 1, or better, and suggested that Willie Schlanger 
examine the tomatoes in the car at Philadelphia. Respondent further 
alleges that when the shipment arrived at Scranton, Pennsylvania, he 
found that the tomatoes failed to grade U. S. No. 1 and immediately 
contacted the complainant and “diverted the car back to Philadelphia.” 
Respondent also alleges that complainant suggested that the shipment 
be delivered “to S. P. Mandell Company to handle for our account” 
and states that Willie Schlanger did not represent respondent “in 
Philadelphia or any other market.” Furthermore, respondent alleges 
that he paid “the full price for U. S. No. 1 grades which we did not 
get” and sustained a loss of $1,007.69 on this carload of tomatoes. 

The deposition of Willie Schlanger discloses that for a period of 
“over ten years” before giving this testimony, he has been engaged in 
the fruit and vegetable business in Philadelphia, Pennsylvania; that 
on December 11, 1945, Herbert Wolfe of complainant firm called him 
on the telephone and asked him to inspect a carload of tomatoes then 
in car URT 9539 on track at the Philadelphia Produce Terminal; that 
this deponent inspected these tomatoes and later during the same day 
called respondent on the telephone and told him how the inspection 
had been made and that “the Cohen quality was fine; the West-Coast 
quality very good and the Manatee Pride Band was very bad.” The 
deponent further stated that “Mr. Burke listened to my description 
and then told me to buy the car of tomatoes” and complainant there- 
after prepared a confirmation of sale for this deponent to sign and he 
signed it for respondent on December 11, 1945, as evidenced by the 
standard confirmation of sale attached as an exhibit to the deposition. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Louis K. Wolf, Her- 
man K, Wolfe, and Benjamin Cohen, doing business as Wolf and Cohen, 
whose post office address is Fruit Trade Building, Philadelphia, Penn- 


sylvania. 
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2. Respondent, M. J. Burke, is an individual whose post office 
address is 22 Lackawanna Avenue, Scranton, Pennsylvania, and, dur- 
ing all of the times mentioned in the complaint filed herein, he was 
licensed under the Perishable Agricultural Commodities Act, 1930, as 







amended. 

3. On or about December 11, 1945, the complainant contracted to sell 
and the respondent to purchase a carload of 588 lugs of tomatoes for 
a net of $2,927.44 f. o. b. track Philadelphia, Pennsylvania, for the 
carload contained in car URT 9539 which had been shipped to that 
point in interstate commerce from Palmetto, Florida. 

4. The aforesaid purchase was made for respondent on December 
11, 1945 by his duly authorized agent, Willie Schlanger, who on that 
date examined the tomatoes in the car on track at Philadelphia, Penn- 
sylvania, and immediately thereafter informed respondent personally 
by telephone concerning the quality and condition of the tomatoes. 
On receipt of this report, respondent instructed Willie Schlanger to 
purchase the tomatoes which he did at the previously mentioned price 
and under the special agreement “inspected and accepted track Phila- 
delphia, Pennsylvania, P. P. T. (Philadelphia Produce Terminal) 
final by W. Schlanger—no recourse” as disclosed by the standard con- 
firmation of sale included in the record and to which respondent made 
no objection. 

5. Immediately after completing the sale as previously related, the 
carload of tomatoes was diverted by complainant to Scranton, Penn- 
sylvania, for delivery to respondent, who, on December 13, 1945, recon- 
signed the shipment back to Philadelphia, Pennsylvania, where it was 
sold by the S. P. Mandell Company for a net of $912.06 which has been 
paid to complainant thus reducing the claim herein to $2,015.38. 

6. The formal complaint was filed in this proceeding on March 11, 
1946, which was within 9 months after the cause of action accrued. 


























CONCLUSIONS 









Respondent alleges in his answer that the tomatoes involved in this 
proceeding were to grade U. S. No. 1 but he has offered no proof in 
support of that contention and since the tomatoes were purchased 
by respondent after an unrestricted inspection by his agent, there can 
be no implied warranty of condition. Miles-Conley Company, Ine. 
v. A. Troiano and Company, Ine. 3 A. D, 34 and The S. A. Gerrard 
Company v. Peter Martor?’s Sons, Ine. 5 A. D. 112. Furthermore, a 
failure to pay the full purchase price for produce purchased by an 
agent from a seller who makes no warranty respecting such produce 
Horvitz Brothers v. Rothstein 











is in violation of section 2 of the act. 
and Sons, 2 A. D. 600. 
Complainant should be awarded reparation in the sum of the unpaid 
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balance of the agreed purchase price with interest thereon and the facts 


should be published. 
ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to the complainant, as reparation, the sum of $2,015.38, with interest 
thereon at 5 percent per annum from December 15, 1945, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail, or in 
person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 
its date. 


(A. D. 1418) 


THE Jim LowEe CoMPANY v. MATHEW Mercurio. PACA Doc. No. 4688. Decided 
February 17, 1947. 

Failure To Pay Balance of Reduced Price—Evidence—Burden of Establishing 

Alleged Oral Modification of Agreement 

Where a buyer of peaches complained to seller as to their condition upon arrival 
of the shipment at destination, and was granted a reduction in price but buyer 
claimed that a further modification of the contract was made in a telephone 
conversation with seller’s broker, who denied that a further reduction in the 
price was agreed to, and there was no corroborating evidence thereof, it is 
held that buyer had the burden of establishing such further modification 
but had failed to do so, and therefore, seller is entitled to an award of repara- 
tion in the amount of the unpaid balance of the reduced price.* 
Jim Lowe Company, of Lowes, Kentucky, complainant pro se. Mr. Louis 
Gelbman, of Youngstown, Ohio, for respondent. Mr. Frederick W. Woodley, 


Iexxaminer. 
Decision by Thomas J, Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


The formal complaint in this proceeding under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et seq.), was 
filed September 16, 1946. 

Complainant in effect alleges that a sale was made to respondent, 
in interstate commerce, of a carload of Elberta peaches at an agreed 
price per bushel basket ; that respondent accepted the shipment after 
an allowance was granted, but has failed and refused to pay com- 
plainant the amended contract price. 

Respondent, answering the complaint, alleges that an oral agreement 
was entered into subsequent to arrival of the car at destination which 
modified the original sale agreement, and that he paid to complainant 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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the full amount that became due and owing complainant under such 
modified agreement. 

Since the damages claimed are not in excess of $500, evidence has 
been submitted by the parties in the form of verified statements of 
fact as authorized by section 6 (c) of the act. 

The record includes a report of investigation that was made by the 
Regulatory Division, Fruit and Vegetable Branch. A copy thereof, 
and a copy of the complaint were served upon respondent by registered 
mail on October 19, 1946. Service of a copy of the report of investi- 
gation was also made upon complainant in like manner on October 
21, 1946, 

It appears from the pleadings, statements of fact, and other parts 
of the record, that the peaches were loaded at Sesser, Illinois, and were 
sold to respondent the day after shipment while the car was in transit. 
When the car arrived at Youngstown, Ohio, respondent complained 
to complainant’s broker that the peaches were of poor quality and it 
was mutually agreed to reduce the price. Respondent accepted the 
shipment upon that basis, but claims that a subsequent oral agreement 
was made with the broker whereby a further reduction in price of the 
grade U.S. No. 1 peaches was made, and that the unclassified peaches, 
comprising a part of the shipment, would be handled by respondent on 



















a consignment basis. 

Complainant and the broker denied that they agreed to the making 
of any further reduction in the price or agreed to permit respondent 
to handle part of the load on consignment. 









FINDINGS OF FACT 






1. Complainant, James A. Lowe, is an individual doing business at 
Lowes, Kentucky, under the name and style of The Jim Lowe 
Company. 

2. Respondent, Mathew Mercurio, is an individual whose post office 
address and place of business is Youngstown, Ohio. During all of 
the period covered in the complaint, respondent was licensed under 
the act. 

3. On August 16, 1945, complainant sold to respondent a carload 
of Elberta peaches that had been shipped from Sesser, Illinois, the 
day before in car WFEX 62445, consisting of 396 bushel baskets. 
Following the sale of the rolling carload, complainant diverted the 
shipment in interstate commerce to respondent at Youngstown, Ohio. 
The sale was negotiated by George T. Digby Company, a broker 
located at Wheeling, West Virginia. Respondent agreed to pay $2.50 
per bushel for 212 bushels of unclassified peaches and $3.82 per bushel 
for 184 bushels of the grade U. S. No. 1. The sale was made at the 
prices stated, f. o. b. shipping point. 
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4. The car arrived at Youngstown, Ohio, on August 20, 1945, 
Respondent removed from thre car about 46 baskets and then com- 
plained to the broker concerning the condition of the peaches and 
complainant, acting through the broker, agreed to and with the 
respondent to reduce the price of the unclassified peaches 75 cents per 
bushel, and the grade U. S. No. 1 peaches 40 cents per bushel, making 
the total reduced price $1,000.28. Thereafter, respondent paid to 
complainant only $666.81, and there remains due and owing complain- 
ant from respondent the unpaid balance of $333.47. 

5. An informal complaint was filed by complainant on February 
13, 1946, and within nine months after accrual of the cause of action. 
‘A formal complaint was thereafter filed and a copy thereof was 
regularly served on respondent. 


CONCLUSIONS 


The only question presented is one of fact. Did respondent and 
the broker engage in a telephone conversation after the arrival of the 
ar at destination whereby the broker agreed, and complainant con- 
firmed, that the unclassified peaches were to be handled by respondent 
on a consignment basis! If such an agreement was made, it would 
have been logical and expedient for respondent to have immediately 
confirmed such oral agreement in a telegram to complainant. If that 
had been done, and if complainant had taken no exception to the wired 
confirmation, it is probable no dispute would have developed. 

Respondent has the burden of establishing a claimed oral modifi- 
cation of agreement for handling the unclassified peaches on consign- 
ment. This he has failed to do. The broker denied that any oral 
modification of the contract was agreed to, and respondent’s claim is 
unsupported by corroborating evidence such as a confirming wire. It 
is concluded, therefore, that respondent’s failure and refusal to pay 
the amended contract price was, and is, in violation of section 2 of 
the act; that reparation should be awarded complainant in the amount 
of the unpaid portion of the reduced price; and that the facts should 


be published. 
ORDER 


Within 30 days from the date of this decision respondent shall pay 
to complainant, as reparation, $333.47, with interest thereon at 5 
percent per annum from August 25, 1945, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail, or 
in person, and except as to the date of payment of reparation and as 
to service on the parties, this order shall become effective 20 days after 


its date. 
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(A. D. 1419) 


JosePH DENUNzIO Fruit CoMPANY v. ASSOCIATED FRUIT DISTRIBUTORS OF CALI- 
FORNIA AND THE Rep LION PACKING CoMPANY. PACA Doc. No. 4532. Decided 
February 26, 1947. 

Failure to Deliver—Measure of Damages Where Supplies Scarce 

In absence of readily available offerings, buyer who purchases first replacements 
obtainable because of fuilure to deliver by seller is entitled to damages in 
amount of difference between contract price and the amount buyer was com- 
pelled to pay for replacements, some of which were made over a month after 
date specified for delivery under the contract.* 

Principal and Agent—Undisclosed Principal—Liability of Agent 

An agent or broker who offers produce and negotiates a contract for the sale of 
it without disclosing his principal until after the offer is accepted, is liable 
as a principal in a case of failure to deliver to the one accepting the offer.* 

Contracts—Exchange of Telegrams—Statute of Frauds 

A contract binding under the statute of frauds is consummated by an exchange 
of telegrams which set forth the terms of the contract.* 

Vr. Marshall P. Eldred, of Louisville, Kentucky, for complainant. Mr. James P. 
Coyne and Vr. Henry O. Waekerbarth, of Los Angeles, California, for re- 
spoudent Associated Fruit Distributors of California. Mr. G. L. Anynesworth 
and Mr. Ralph Moradian, of Fresno, California, for respondent Red Lion 
Packing Company. Wr. John M. Gault, Examiner. 


Decision by Thomas J. Flavin, Judicial Office ?. 
PRELIMINARY STATEMENT 


This is a proceeding for the recovery of reparation under the Per- 
ishable Agricultural Commodities Act, 1930 (7 U.S. C. 1940 ed. 4992 
et seqg.). Informal complaint against the Associated Fruit Distribu- 
tors of California was made by telephone on October 12, 1944; and a 
written informal complaint against Associated Fruit Distributors and 
the Red Lion Packing Company was filed on February 6, 1945. ‘The 
formal complaint was filed on September 13, 1945. A copy of the 
formal complaint and a copy of the report of investigation were served 
on respondent, Associated Fruit Distributors, on October 15, 1945, 
and on respondent, Red Lion Packing Company, on November 20, 
1945. A copy of the report of investigation was served on complainant 
on October 11, 1945. Raymond M. Crane doing business as the Associ- 
ated Fruit Distributors of California filed an answer on October 39, 
1945. Respondent, John C. Kazanjian, doing business as the Red Lion 
Packing Company, filed an answer on November 23, 1945. 

The complaint alleges that on or about October 3, 1944, respond- 
ent, Raymond M. Crane, doing business as the Associated Fruit Dis- 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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tributors of California, acting either as principal or as an agent for 
respondent, John C. Kazanjian, trading as the Red Lion Packing 
Company, entered into a written contract whereby said respondent or 
respondents agreed to sell to complainant three carloads of U. S. No, 
1 California Emperor grapes at the agreed price of $2.50 per lug f. o. b. 
California for shipment in interstate commerce to complainant at 
Louisville, Kentucky. This agreement also provided that the grapes 
were to be packed October 8 to 10, 1944, and placed in cold storage 
with title remaining in the shipper until about December 10, 1944, and 
complainant would make a deposit of $750 per car upon receipt of con- 
_firmation by air mail showing that the grapes graded U. S. No. 1 
and were packed in new display lugs having a net weight of 28 pounds. 
The identity of the shipper was not disclosed during the negotiations 
leading to the formation of the contract nor in the memorandum of 
sale thereafter issued. In fact, the shipper was not known to the 
complainant until October 10, 1944, but it is asserted that if it is found 
that the Associated Fruit Distributors of California is not liable to 
complainant, then respondent, Red Lion Packing Company, is liable. 
This contract was negotiated by Mr. A. B. Rains, Jr., a broker located 
at 309 South Floyd Street, Louisville, Kentucky, who acted in nego- 
tiating this sale as agent for both complainant and respondents. The 
complainant further alleges that respondents failed to ship or deliver 
the three carloads of grapes as agreed and respondent, Associated Fruit 
Distributors of California, sent several telegrams to complainant dur- 
ing the period October 10 to 13, 1944, in an “attempt to nullify the 
contract of sale” to which reference has been made, Although com- 
plainant was ready, willing, and able to accept and pay for the grapes 
as provided in the contract, both respondents, according to complaint, 
failed, neglected, and refused to deliver any of the grapes in violation 
of section 2 of the Perishable Agricultural Commodities Act, 1930. 
The complaint also alleges that complainant first learned definitely 
on December 10, 1944, that delivery would not be made under the con- 
tract and thereafter was required to and did make replacement pur- 
chases at a cost of $14,011 which exceeds the contract price to respond- 
ents by $5,723.50 for the recovery of which complaint was filed in 
this proceeding. 

The answer filed by Raymond M. Crane, trading as the Associated 
Fruit Distributors, denies that this respondent acted either as prin- 
cipal or as an agent for respondent, Red Lion Packing Company, but 
instead was acting solely as a buying agent for complainant, and as 
a further defense it is contended that no valid contract was entered into 
for the reasons that the confirmation of sale was never signed by com- 
plainant and no deposits were made by complainant as provided in 
the alleged agreement, and it is claimed that a telegram was sent by 
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this respondent to the broker on October 2, 1944, which definitely es- 
tablished respondent, Red Lion Packing Company, to be the shipper 
as disclosed by Exhibit 1E to the complaint filed herein. The answer 
of this respondent also alleges that the exhibits attached to the com- 
plaint and to the report of investigation clearly disclose that the 
respondent acted only as a buying agent for complainant. It is con- 
tended that this position is supported by documents in the file dis- 
closing that this respondent was to receive only “$50 per car, charge 
to be paid this respondent by complainant, that this respondent at no 
time had any financial interest in nor title to the commodity involved, 
nor was this respondent in any position to receive any material gain 
other than the aforementioned $50 per car procurement charge.” It 
is contended that the complaint should be dismissed as to this re- 
spondent since any cause of action which may exist is against re- 
spondent, Red Lion Packing Company. 

The answer filed by respondent, John C. Kazanjian, trading as the 
Red Lion Packing Company, denies that this respondent contracted to 
sell complainant grapes as alleged in the complaint and specifically 
denies that respondent Raymond M. Crane, trading as Associated 
Fruit Distributors, was agent for him. Respondent Kazanjian also 
denies that A. B. Rains, Jr., at any time or in any manner negotiated, 
or had authority to negotiate, any contract as the agent for this re- 
spondent and at no time did complainant or any other person named 
in the memorandum of sale contract to make or make tender of or 
deposit with this respondent any sum whatever to secure shipment of 
the grapes purported to have been sold, and no confirmation of sale 
was sent to this respondent. By way of affirmative defense, this re- 
spondent alleges that complainant has not accepted or received any 
part of the grapes and there was no note or memorandum signed by this 
respondent and Raymond M. Crane, trading as the Associated Fruit 
Distributors, had no authority in writing to contract with complain- 
ant for this respondent as required by the Civil Code of the State 
of California, and this respondent did not receive a copy of the Stand- 
ard Memorandum of Sale covering the transaction claimed to have 
been made with complainant. This respondent, therefore, demanded 
that the complainant be required to elect which respondent will be 
proceeded against and prayed that the action be dismissed. 

A formal hearing was held at Los Angeles, California, on June 
17, 1946, at which all parties to this proceeding were represented. 

Mark Denunzio, vice president of complainant company, testified 
at the hearing that for the past several years complainant had dealt 
with respondent, Associated Fruit Distributors, through its repre- 
sentative, A. B. Rains, Jr., of Louisville, Kentucky, without any 
knowledge of who grew the fruit or furnished it to Associated to 





142 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 6A. D, 


whom payment was always made by drafts. This witness knew 
nothing about respondent, Red Lion Packing Company, and in the 
transaction involved in the instant proceeding negotiated the sale 
in reliance upon offers made in telegrams from Associated Fruit. 
About October 10, 1944, he learned that the grapes would not be 
shipped to complainant who immediately thereafter demanded that 
respondents comply with the terms of the contract by tendering de- 
livery of the grapes, and when it was found that delivery would 
not be made on December 10, as provided in the contract, complain- 
ant purchased a carload of grapes from the Simons and French 
_ Company, Inc., on December 20, 1944, at a cost of $4,950 and there- 

after purchased two carloads from A, Arena and Company. One 
of these carloads was purchased on January 3, 1945, for $4,088 f. 0. b. 
and the other on January 22, 1945, for $4,972 f. 0. b. These were the 
first three carloads of California grapes that complainant could 
purchase after December 10, 1944, because of the scanty offerings and 
were purchased at the lowest price at which such grapes could be 
obtained. 

At this point in the hearing, it was stipulated by counsel for all 
parties concerned that in the event either of the respondents should 
be found liable for damages to complainant, the daily market news 
reports of the United States Department of Agriculture for the 
period October 10, 1944, to January 1, 1945, could be considered by 
the Examiner in determining the damages should it be found that 
either October 10 or December 10, 1944, is the proper date upon which 
to base the measure of damages. 

The deposition of A. B. Rains, Jr., a broker located at Louisville, 
Kentucky, was placed in the record by complainant to show that 
this deponent has been a fruit and vegetable broker for the past 23 
years during which time he has done considerable business with 
complainant and he has known the respondent, Associated Fruit 
Distributors, in a business way for about five years but did not know 
respondent, Red Lion Packing Company. In past transaciions, this 
deponent dealt with respondent, Associated Fruit Distributors, as a 
seller of fruit. All contracts were made with this respondent as 
seller and payments were made to it. In the instant case, telegrams 
were received from it initiating the transaction and respondent, 
Red Lion Packing Company, was not known in the transaction. He 
did not know the identity of the shipper or grower in this transaction 
until a telegram was received on October 10, 1944, from Associated 
Fruit Distributors. A deposit of $750 per car was not sent to Asso- 
ciated Fruit Distributors because no confirmation of sale was received 
by mail as provided in the contract. 

Respondent Raymond M. Crane testified at the hearing to the 
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effect that he conducted business in Los Angeles, California, as a 
fruit and vegetable broker and distributor under the name of Associ- 
ated Fruit Distributors of California but has never been a grower 
of fruits or vegetables. His business has been that of a carlot broker 
for shippers and buyers. For the past seven or eight years, he has 
known Mr. Rains, of Louisville, Kentucky, and has had dealings with 
Mr. Kazanjian trading as the Red Lion Packing Company who on 
or about September 26, 1944, advised that he had some grapes to 
offer for sale, at prices which this witness did not remember, subject 
to confirmation. Thereafter this witness carried on teletype and 
telegraphic correspondence with Mr. Rains as disclosed by the report 
of investigation in this proceeding but no deposit was made and no 


copy of the broker’s standard confirmation of sale with the buyer’s 


signature was ever secured in connection with the transaction here in 
controversy. No demand was ever made for the deposit of $750 
per car. On cross examination, this witness acknowledged receipt 
of Mr. Rains’ memorandum of sale dated October 3, 1944, but could 
not state the date it was received and he stated that no inspection 
certificates were mailed to Mr. Rains in connection with this trans- 
action. This witness stated that neither he nor Associated Fruit 
Distributors prepared a standard memorandum of sale in connection 
with the transaction involved herein because Associated Fruit Dis- 
tributors was acting only as a procuring agent for complainant but 
admitted that he had no instructions from complainant to purchase 
fruit for it. He contended, however, that the broker Rains requested 
“that we endeavor to line up some grapes and there was no disclosure 
to my knowledge as to who they were for specifically.” 

At the close of the hearing, the examiner granted a motion for dis- 
missal of this proceeding insofar as it affects the respondent, Red 
Lion Packing Company. 


FINDINGS OF FACT 


1. Complainant is a corporation whose post office address is First 
und River Roads, Louisville, Kentucky. 

2. Respondent, Raymond M. Crane, is an individual doing business 
as Associated Fruit Distributors of California, whose post office ad- 
dress is 1231 East Seventh Street, Los Angeles, California, and re- 
spondent, John C, Kazanjian is an individual doing business as the 
Red Lion Packing Company, whose post office address is 125 South 
G Street, Exeter, California. At the time of the transaction involved 
In this proceeding, both respondents were licensed under the act. 

3. The record contains telegrams and teletype communications ex- 
changed from September 26 to October 3, 1944, by the broker, A. B. 
Rains, Jr., of Louisville. Kentucky, and respondent, Raymond M. 





144 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 6A.D, 


Crane, trading as Associated Fruit Distributors, in which the latter 
offered U. S. No. 1 Emperor grapes at $2.50 per lug and complainant 
first offered to accept two carloads at that price but by mutual agree- 
ment the contract finally entered into provided for the sale to com- 
plainant, by respondent Raymond M. Crane, trading as Associated 
Fruit Distributors, of three carloads of U. S. No. 1 Emperor grapes 
at $2.50 per lug f. o. b. California shipping point acceptance final. 

4. No objection has been made of any of the interested parties to 
any of the following terms quoted in the standard memorandum of 
sale included as an exhibit in this proceeding disclosing that the sale 
was made for respondent, Associated Fruit Distributors, with the 
‘understanding that the grapes were “to be packed around October 
8th to 10th and stored in cold storage, title to remain in shipper’s 
name until December 10th, $750 per car deposit to be made upon 
receipt of confirmation from California by airmail—contingent upon 
cars grading U. S. No. 1, 28-lb. net new display lugs. $50 per car 
procurement charges to shipper—buyer pays us $25 per car broker- 
age.” Neither John C. Kazanjian nor the Red Lion Packing Com- 
pany is shown to be an interested party during any of the negotiations 
leading to the consummation of the sale. 

5. During the exchange of telegrams in which the offer made by 
respondent, Associated Fruit Distributors, was accepted by com- 
plainant, this respondent was requested to send reports of inspection 
by air mail to complainant and on receipt of these reports disclosing 
that the grapes met contract requirements, complainant would deposit 
$750 per car with this respondent. No objection was made to this 
proposition by anyone but no inspection reports were sent to com- 
plainant and, therefore, no deposits were made by it. 

6. On October 10, 1944, respondent, Associated Fruit Distributors, 
first definitely disclosed that the grapes here in controversy were to 
be shipped by respondent, Red Lion Packing Company, and it was 
not until three days later, October 13, 1944, that respondent, Asso- 
ciated Fruit Distributors sent a telegram to the broker contending 
for the first time that this respondent was acting in the transaction 
as an agent and not as the shipper of the grapes. 

7. Immediately on learning that delivery would not be made under 
the agreement involved herein, continued efforts were made by com- 
plainant to find similar grapes for delivery as nearly as possible at 
the time specified in the contract involved herein and three carloads 
of grapes were purchased as replacements; one on December 20, 1944, 
one on January 3, and one on January 22, 1945, which was as soon 
as possible after complainant knew that delivery would not be made 
under the contract. Complainant made these purchases at prices 
the sum of which was $5,723.50 in excess of the aforesaid contract 





JOSEPH DENUNZIO FRUIT CO. Vv. ASSOCIATED FRUIT DIST. ETC. 145 


price to respondent, Associated Fruit Distributors, and complaint 
was filed in this proceeding for the recovery of this difference which, 
it is alleged, represents complainant’s loss resulting from respondents’ 
refusal to make delivery under the contract. 

8. Informal complaint was filed in this proceeding on February 6, 
1945, which was within nine months after the cause of action accrued. 


CONCLUSIONS 


The controversy in this proceeding arose from communications 
passing between the broker and respondent, Associated Fruit Dis- 
tributors, during the last of September and the first week of October 
1944, in which Associated Fruit Distributors offered U. S. No. 1 
Emperor grapes in carlots at $2.50 per lug f. o. b. California shipping 
point and complainant thereafter agreed to accept three carloads as 
offered with the undersetanding that an initial payment or deposit 
of $750 per carload would be made by complainant on receipt of in- 
spection reports showing that the grapes met contract requirements, 
and it was further provided that complainant would pay “$50 per 
car procurement charges to shipper” who was understood by com- 
plainant to be respondent, Associated Fruit Distributors. On Octo- 
ber 3, 1944, the broker prepared and signed a standard memorandum 
of sale covering the transaction and mailed a copy to complainant 
and*one to respondent, Associated Fruit Distributors, but did not 
mention or communicate in any way with respondent, John C. Kazan- 
jian, trading as the Red Lion Packing Company, because this respond- 
ent was not known to complainant or the broker until after respondent, 
Associated Fruit Distributors, received the broker’s memorandum. 
The State of California must be considered as the place of making 
the contract as well as the place of performance. 

It was held in Humphry v. Farmer’s Union, 47 Cal. App. 211, 190 
Pac. 489, that a legal and binding contract was executed by an ex- 
change of telegrams between a seller in California and a buyer in Indi- 
ana and that acceptance was accomplished on deposit of the telegram 
at the telegraph office in Evansville, Indiana, for transmittal to the 
seller in California. An informal contract, stating all essential facts, 
constitutes a binding contract regardless of the fact that it is under- 
stood by the parties that a more formal contract is to be prepared 
and signed later by the parties to be charged. Levin v. Saroff, 54 
Cal. App. 285, 201 Pac. 961, and in Brewer v. Horst-Lachmund Com- 
pany, 127 Cal. 648, 60 Pac. 418, wherein the seller sued the purchaser 
for a breach of contract to purchase hops. The contract in that case 
consisted of a telegram from the agent of the defendant to the de- 
fendant and one from the defendant to the plaintiff. The court in 
that case said that the two telegrams satisfied the statute of frauds. 
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Likewise in Kelley-Clarke Company v. Leslie et al., 61 Cal. App. 559, 
215 Pac. 699, the case of Elbert v. Los Angeles Gas Company, 97 Cal. 
244, 32 Pac. 9 is cited in support of the statement that a complete 
contract binding under the statute of frauds may be gathered from 
letters, writings and telegrams exchanged by the parties in connection 
with the subject matter and so connected with each other as to con- 
stitute one paper relating to the contract. 

The general rule of liability of an agent who fails to disclose his 
principal appears to be as stated in Pickands, Mather Company v. 
H. A. and D. W. Kuhn and Company, 8 F (2d) 704, wherein the court 
said that an agent, who enters into an agreement binding himself, 
‘will not be allowed later to contradict the writing by proving that 
he was in fact acting only as an agent; and it was held in ./cKown v. 
Gettys and Gilbert, 25 Ky. L. 2070, 80 S. W. 169, that an agent will 
not be relieved from liability where he uses language by which he 
binds himself as a principal in any case where the other contracting 
party was ignorant of the fact that the agent had no authority from 
the party he subsequently claimed to be the principal. The general 
rule appears to be that in any case where the principal is undisclosed, 
the agent will be held personally liable. A7Vinger v. Modesto Fruit 
Company, 107 Cal. App. 97, 290 Pac, 127, and Craig et al. v. Buckley 
et al., 218 Cal. 78, 21 P. (2d) 430. 

Respondent, Associated Fruit Distributors, contends, however, that 
this is not a case of an undisclosed principal since complainant, through 
the broker, Rains, had notice prior to acceptance of any offer that 
this respondent was acting only as a broker in this transaction. There 
is some evidence included in the record to the effect that Associated 
Fruit Distributors acted as a broker or agent but there is insufficient 
evidence of authority for this respondent to bind respondent, John C. 
Kazanjian, trading as the Red Lion Packing Company, who denies 
that he authorized respondent, Associated Fruit Distributors, to enter 
into the contract involved herein. Furthermore, this respondent did 
not object to the broker’s memorandum of sale in which it was shown 
to be the seller. It must be concluded, therefore, that respondent, 
Associated Fruit Distributors, was not in fact authorized to bind the 
said respondent, John C., Kazanjian, or the Red Lion Packing Com- 
pany, and any representations of authority to do so constitute false 
and misleading statements in violation of section 2 of the Perishable 
Agricultural Commodities Act. One who makes such false and mis- 
leading statements in violation of section 2 of the act is liable for 
damages resulting therefrom. FE. A. White Fruit Company v. Carl 
Handler Fruit Company et al., 5 A. D. 779 and cases therein cited. 
Similarly section 2342 of the California Civil Code (1941) provides: 
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One who assumes to act as an agent thereby warrants, to all who deal with 
him in that capacity, that he has the authority which he assumes. 

Thus it appears that if the contention of respondent, Raymond M. 
Crane, trading as the Associated Fruit Distributors, that he was 
acting only as a broker be accepted, his liability to complainant re- 
mains the same as though he had acted as a principal in the transaction. 

Complainant was first informed on October 10, 1944, that no grapes 
would be shipped to it under the contract involved herein which pro- 
vided for delivery on or after December 10, 1944, and complainant 
could not be expected to make replacement purchases for delivery 
before that time. As a matter of fact, complainant’s undisputed 
testimony in the record discloses that the first purchases that could be 
made in replacement were made on December 20, 1944, January 3 and 
22, 1945, and these purchases were made at a cost of $14,011 which 
exceeded the cost price to respondent under the contract by $5,723.50 
for the recovery of which this proceeding was instituted on the theory 
that this amount represented the correct measure of damages. Offer- 
ings of similar grapes appear to have been very scarce at and subse- 
quent to the time that complainant learned that no delivery would 
be made under the contract. Reports of the Market News Service, 
United States Department of Agriculture for November 10, 1944, 
state that no further report would be made on grapes from Califor- 
hia since the grape season was practically over there at that time. 
Because of this situation, there are no comparable market quotations 
for grapes from California shipping points‘on and immediately after 
December 10, 1944, which is the date specified in the contract for de- 
livery to complainant. It is believed, therefore, that the excess over 
the contract price paid by complainant for the first replacements that 
he could find after the delivery date specified in the contract represents 
the actual out-of-pocket loss sustained and represents the loss more 
accurately than any earlier market quotations at which complainant 
was unable to make purchases. Under these conditions, complainant 
should be awarded damages for the actual loss sustained by it result- 
ing from the breach of contract by respondent, Raymond M. Crane, 
trading as Associated Fruit Distributors, and the complaint should 
be dismissed as to respondent, John C,. Kazanjian, trading as the Red 
Lion Packing Company. The facts as herein set forth should be 
published. 

ORDER 


The complaint, insofar as directed to respondent, John C. Kazan- 
jian, doing business as the Red Lion Packing Company, is hereby 
dismissed. 

Within 30 days from the date of this order, respondent, Raymond 
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M. Crane, trading as Associated Fruit Distributors of California, 
shall pay to complainant as reparation, $5,723.50, with interest there- 
on at 5 percent per annum from December 10, 1944, until paid. 
The facts and circumstances, as set forth herein, shall be published. 
Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation and 
as to service upon the parties, this order shall become effective 20 days 


after its date. 


(A. D. 1420) 


- JOSEPH ROTHENBERG v. H. Rorustern & Sons, PACA Doc. No. 4547. Decided 
February 26, 1947. 

Unlawful Rejection—Sale on “Buffalo Acceptance Final” Basis—Warranty of 

“Good” Quality—Damages 

Where complainant contracted to sel] to respondent a carload of good quality 
peas “Buffalo acceptance final’? and respondent rejected the shipment upon 
arrival because of alleged lack of quality, held: (1) a sale on “Buffalo 
acceptance final” basis gave respondent no right of rejection; (2) by reject- 
ing the commodity respondent waived the right to claim a breach of war- 
ranty; and (3) reparation should be awarded complainant for the loss sus- 
tained on resale of the commodity.* 


Contract of Purchase and Sale—Effect of Failure to Object to Seller’s Wired 
Confirmation 


Where respondent received complainant’s wire confirming the sale to respondent 
and no objection was made to the terms set forth therein until the shipment 
arrived five days later, respondent’s conduct indicates that the terms were 


correctly stated.* 

Mr. H. H. Friedman of Halpern & Friedman, of Buffalo, New York, for com- 
plainant. Mr. Ned Stein, of Philadelphia, Pennsylvania, for respondent. 
Mr. Joseph T. Murphy, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This reparation proceeding arises under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et seg.). An 
informal complaint was filed by the complainant with the Production 
and Marketing Administration on November 21, 1944, and the formal 
complaint was received on November 13, 1945. A report of investi- 
gation was filed and a copy thereof, together with a copy of the 
formal complaint, was served on respondent on January 10, 1946, and 
on complainant on Januury 11, in accordance with the Rules of Prac- 
tice (7CPR, Cum. Supp., 47.1 e¢ seq.). 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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The complainant alleges that on March 23, 1944, he agreed to sell 
respondent a carload of peas, FGE 31768, containing 690 tubs at $3 
per tub, delivered “Buffalo Acceptance Final” or a total price of 
$2,070, less freight and other charges of $442.85 accrued from ship- 
ping point to Buffalo, leaving the net amount due $1,627.15 and that 
he tendered such car to respondent at Philadelphia, who, despite the 
terms of sale, rejected it. Complainant thereupon was forced to find 
another purchaser and sold the car through John B. Cancelmo Co. 
of Philadelphia, for the net sum of $91.52, leaving due and unpaid 
from respondent the sum of $1,535.63. 

In its answer, which was amended at the hearing, respondent admits 
that it agreed to buy the carload of peas, but contends that complain- 
ant had represented the car as containing good quality peas with dark 
green pods and green calyxes. Respondent denies that the basis of 
the contract of sale was “Buffalo Acceptance Final.” 

An oral hearing was held in Philadelphia, Pennsylvania, on August 
%, 1946, in accordance with the request contained in respondent’s 
answer. The parties were represented by counsel at the hearing. 

The evidence discloses that the car in question was shipped from 
Obregon, Mexico, to John Church Co. of Salinas, California, and was 

Federally eae at Nogales, Arizona, on March 14, 1944. This 
inspection was restricted and the grade was certified to be approx- 
imately 40 percent U. S. No. 1 quality. In an effort to clarify this 
report, complainant introduced the deposition of Bernard A. Feinn, 
an inspector for John Church Co., who stated he had been present at 
the inspection, that the Government inspector only examined samples 
from five tubs in the doorway, and that it is impossible to arrive at a 
correct grade from such a cursory examination. Feinn, however, had 
inspected more tubs and in his opinion the car graded “fair to good 
quality.” The deposition of C. E. Bostwich, the shipper, was also 
introduced to show that it was found necessary to take 60 baskets of 
peas from an inferior patch to finish loading the car. These were 
placed in the doorway, the load being covered with top ice. The rest 
of the car, however, was of good merchantable quality. John Church 
Co. consigned the car to complainant at Buffalo, New York, where it 
was on track at the time the contract was made with respondent. 

Complainant testified that Max Rothstein, one of the partners in 
respondent firm, called him on the telephone on March 23, 1944, and 
stated that he had an order for a carload of peas from a chain store. 
Complainant quoted him the Buffalo market on peas which was $3.25 
to $3.20, and informed him that he had a car, unbroken at the time, 
which he could have for $3 but Max Rothstein explained such price 
was too high for the Philadelphia market and so the conversation 
According to complainant, Israel Rothstein, the other partner, 















































ended. 
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called complainant later and agreed to buy the car, the complainant 
informing him that it was but a fair car of peas and that he would only 
sell Buffalo Acceptance Final. However, attached to the formal com- 
plaint is a letter written after the transaction, in which complainant 
states he assured respondent the car was of “good merchantable stock.” 
On cross-examination, an attempt was made by complainant to show 
that this meant “fair” quality under the then market conditions. 

Pursuant to the contract, complainant diverted the car to re- 
spondent and sent it the following telegram : 

Confirm diverting shipped 14 690 tubs peas empire State brand $3.00 delivered 
Buffalo acceptance final 31768 FOR. 

No exception was ever taken to the terms set forth in this confirma- 
tion and the original telegram was produced at the hearing from re- 
spondent’s file. Its receipt, therefore, was not denied, although re- 
spondent maintained it had ever been seen by anyone in authority and 
presumably had been inserted in their file by an unidentified clerk. 

The car arrived at Philadelphia on March 27, 1944, and was in- 
spected that morning by Israel Rothstein. At 12:04 p.m. a telegram 
was dispatched to complainant, stating that the car arrived showing 
considerable decay despite the fact that respondent had been informed 
it was a car of good peas. It was suggested by respondent that some 
other disposition be made of the car. In reply complainant notified 
respondent on the same day that nothing could be done about the car 
at this time. It was not until 2:40 p. m., March 28, 1944, that re- 
spondent complained of the terms of sale, although the only notice 
thereof had been contained in the telegram of confirmation. Later, 
on March 28, 1944, respondent wired complainant it was rejecting the 
car, and so notified the railroad on the following day. Thereafter, 
complainant had the car sold for the gross amount of $825.75, less 
$734.23 expenses, or a net amount of $91.52. 

In defense of this action, Israel Rothstein testified that he had 
listened in on the conversation of his brother, Max, with complainant. 
who described the car as being of outstanding quality, U. S. No. 1. 
and that the peas showed dark green calyxes. He testified further that 
nothing was said to the effect that the contract of sale was Buffalo 
acceptance final. It was denied that this witness ever called complain- 
ant until after the arrival of the car. The witness, with his brother, 
inspected the car on arrival and found the quality very ordinary, the 
peas showing age and discoloration and the calyxes were black. 


FINDINGS OF FACT 


1. The complainant, Joseph Rothenberg, is an individual whose 
business address is 146 Niagara Frontier Food Terminal, Buffalo, New 


York. 
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2. The respondent is a partnership, consisting of Maxwell H. 
Rothstein and Israel Rothstein, doing business as H. Rothstein and 
Sons, whose address is 134 Walnut Street, Philadelphia, Pennsyl- 
vania. During the times herein complained of, respondent was li- 
censed under the provisions of the Perishable Agricultural Com- 
modities Act. 

3. On or about March 23, 1944, in the course of interstate commerce, 
complainant agreed to sell and respondent to buy car FGE 31768, 
containing 690 tubs of Mexican peas of good quality at $3 per tub, 
f. 0. b. Buffalo, or a total price of $2,070, “Buffalo Acceptance Final.” 

4, On March 23, 1944, complainant diverted car FGE 31768 from 
Buffalo to respondent at Philadelphia, Pennsylvania. An invoice was 
forwarded to respondent for the contract price less freight and other 
charges from shipping point to Buffalo, or a net amount of $1,627.15. 

5. On March 23, 1944, complainant confirmed such shipment to re- 
spondent by a telegram, setting forth the terms of sale, including 
“Buffalo Acceptance Final,” which was received by respondent and 
never excepted to prior to the arrival of the car. 

6. The car arrived at Philadelphia, Pennsylvania, under normal 
transportation service and conditions on March 27, 1944, and was 
inspected by respondent. Notice of rejection was given to complain- 
unt more than twenty-four hours later. 

7. Thereafter, the car was sold by complainant, for account of re- 
spondent, through John B. Cancelmo Co., Philadelphia, Pennsyl- 
vania, for the sum of $825.75, less expenses of $754.23, leaving net 
proceeds of $91.52. 

8. Car FGE 31768 was federally inspected at Nogales, Arizona, 
on March 14, 1944, and on the basis of a restricted examination, was 
certified as grading 40 percent U. S. No. 1 quality. 

9. Car FGE 31768 was inspected at Buffalo, New York, by the 
Railroad Perishable Inspection Agency on March 23, 1944, and the 
report states the following: 

Level full pack. Fairly good to few fair colored pods. Fairly large to medium 
size. Calyx generally tan or light yellow with a few slight black gray color. 
Pods generally well filled and well formed. Firm. No decay found to less 
than 1%. 

10. This car was inspected at Philadelphia, Pennsylvania, by the 
United States Department of Agriculture on March 30, 1944. The 
certificate reads : 

Quality: Generally well shaped; generally well to fairly well filled; mostly 
good green color. Grade defects average approximately 25% consisting mostly 
of grayish yellow overmature pods with hard seeds, some poorly filled and 


searred pods. 
Condition: Stock is fairly fresh with exception of overmature pods reported 
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above. Calyxes generally brown. Average 2% decay occurring fairly uniformly 
throughout all samples. Decay is Water Soft Rot all stages. 

11. The respondent has paid no part of the contract price to com- 
plainant. 

12. The informal complaint was filed within nine months after the 
accrual of the cause of action alleged herein. 


CONCLUSIONS 


One of the facts in issue in this proceeding is whether the term 
“Buffalo Acceptance final” was agreed upon by the parties. Com- 
plainant testified that he informed Israel Rothstein that the peas 
were being handled by complainant on commission and for that reason 
would be sold only on a Buffalo Acceptance Final basis. Since the 
facts of record bear out the statement of consignment, there is per- 
suasive value in complainant’s testimony. For the respondent, Israel 
Rothstein testified that it was Max Rothstein who entered into the 
verbal agreement with complainant, but he, Israel Rothstein, did 
listen to the conversation over an extension wire and “Buffalo Ac- 
ceptance final” was not mentioned. Although the witness stated it 
was the practice in respondent’s office for him to listen to his brother’s 
telephone conversations, he testified that he did not listen to an 
earlier conversation that day with complainant. Max Rothstein did 
not appear at the hearing since he was stated to be ill and, therefore, 
we do not have the benefit of his testimony, although presumably his 
testimony would be to the same effect. The other evidence relied 
upon by complainant is the confirming telegram containing the term 
“Buffalo Acceptance final” which respondent admitted receiving but 
to which no objection was made until five days later and after the 
shipment had arrived. Respondent points out that the invoice mailed 
by complainant does not contain the words “Buffalo Acceptance final.” 

In a sense, a confirming telegram is a self-serving document. Nev- 
ertheless, it has been recognized that where the terms of a contract 
are in dispute, the silence of the party receiving a confirming wire 
containing terms adverse to his position, makes that person’s version 
of the contract less convincing. TZ'rainer v. Fort, 310 Pa. 570, 165 
Atl, 232, 235 (1933); see Green & Bennett v. McCormack, 83 N. H. 
509, 144 Atl. 853, 855 (1929). The same position has been taken by 
the Department. H. Rothstein & Sons, Inc. v. Irving J. Okun, PACA 
Docket No. 2200, S. 1632. In the present proceeding, respondent wired 
complainant that the confirming telegram had been misfiled but there 
is no evidence to that effect. From the testimony of Israel Rothstein, 
the difficulty seems to have been that the telegram was filed without 
being seen by either partner for he states “It was in the file at the time 
I looked at it.” The day the telegram was found in the file was 
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not stated but it would seem that the time for referring to the file 
would have been after the arrival of the shipment and prior to the 
sending of the telegram of March 27. In this wire of March 27 re- 
spondent complains of the condition of the peas but no objection was 
made to the term in dispute. Only after complainant refused to 
resell the shipment elsewhere did the respondent by wire dated March 
28 relate the misfiling and deny the basis of sale. After consideration 
of the relevant evidence it is concluded that “Buffalo Acceptance final” 
was one of the agreed terms of the contract. 

The term, “Buffalo Acceptance Final,” has not been defined in the 
Regulations, but it is substantially the same as “F. o. b. acceptance 
final.” The Regulations (7 CFR, Cum. Supp., 46.24 (m)) define this 
to mean that the buyer accepts the produce f. 0. b. cars at shipping 
point without recourse. The shipping point here was specified as 
Buffalo, New York, the point at which the carload was located when 
contracted to be sold. The contract here in question gave respondent 
no right of rejection and it follows that the rejection of this carload 
of peas was without reasonable cause and in violation of section 2 of 
the act. Mewican Produce Company v. Goldstein Fruit and Produce 
Corp., 4 A. D. 946. 

The next point to be considered is the representation made to re- 
spondent by complainant that the peas were of good quality. Re- 
spondent sought to prove that this was not in fact a car of good peas 
at Buffalo, New York, on March 23, 1944, as called for in its contract. 
One contention was that “good” in this transaction meant U.S. No. 1 
grade. It appears from the testimony adduced at the hearing that 
the partners in respondent firm were familiar with the U. S. Stand- 
ards. From this fact it is not unreasonable to conclude that respond- 
ent’s failure to specify peas of U.S. No. 1 grade indicated that respond- 
ent did not contemplate the shipment from Buffalo of peas meeting 
that grade. The evidence contained in the record relative to the 
“good” quality of the peas is conflicting and it is apparent that the 
term “good” has no definite meaning in the trade so far as the quality 
of peas is concerned. It is needless, however, to further discuss the 
evidence on this point for under the term “Buffalo Acceptance final” 
respondent was required to accept the shipment. Having failed to do 
so, respondent waived the right to raise the claimed breach of war- 
ranty. L. Gillarde Co. v. Joseph Martinelli & Co., Ine., 5 A. D. 555. 

Respondent pleaded the Statute of Frauds in its answer but did 
not refer to that defense at the oral hearing or in its brief. The 
record contains a number of letters and telegrams sent by respondent 
to complainant which constitute a note or memorandum sufficient to 
satisfy the statute. 

It is concluded that respondent, Maxwell H. Rothstein and Israel 
Rothstein, doing business as H. Rothstein and Sons, has violated 
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section 2 of the Perishable Agricultural Commodities Act, 198 
that reparation should be awarded the complainant for the amount 
claimed, with interest; and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent, Maxwell 
H. Rothstein and Israel Rothstein, doing business as H. Rothstein 
& Sons, shall pay the complainant, Joseph Rothenberg, as reparation, 
$1,535.63, with interest at 5 percent per annum from March 23, 1944, 
until paid. 

The facts sustaining, as set forth herein, shall be published. 

“Copies hereof shall be served on the parties by registered mail or 
in person and, except as to the date of payment of reparation and 
as to the service on the parties, this order shall become effective 
20 days after its date. 


(A. D. 1421) 


ENGLISH AND OLIVER v. COHEN AND GorDOX. PACA Doc. No. 4552. Decided 

February 26, 1947. 
Rejection Without Reasonable Cause—Warranties—O. P. A. Prices 

Where complainant sold respondent three carloads of cucumbers warranted as 
“nice quality, farmer pack,” and respondent rejected one car because of 
alleged lack of quality and condition and the other cars because it thought 
O. P. A. ceiling prices which were lower than the contract prices were in 
effect on these cucumbers, it is held that the rejections were without reason- 
able cause because there was no breach of warranty nor were ceiling prices 
in existence on these cucumbers, and reparation should be awarded com- 
plainant for the loss sustained on resale.* 

Evidence Showing Contract of Purchase and Sale Not Brokerage Transaction 

Where complainant alleged purchase of carloads of cucumbers for respondent 
on brokerage basis, it is held that the evidence shows a contract to sell by 
complainant and to purchase by respondent, and not a brokerage transaction.* 

Mr. Peter V. Fazio, of Chicago, Illinois, for complainant. Mr. Alexander Golbus, 
of Chicago, Illinois, for respondent. Mr. John T. McGrath, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


C. W. Oliver, doing business under the name and style of English 
and Oliver, in Mount Olive, North Carolina, filed a formal complaint 
under the Perishable Agricultural Commodities Act, 1930 (7 U.S. C. 
1940 ed. 499a e¢ seg.), against Cohen and Gordon, a co-partnership 


“Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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owned and operated by Charles Cohen and Manuel Gordon, in Chi- 
cago, Illinois, seeking an award of reparation for the loss sustained 
by complainant from the rejection of three carloads of cucumbers by 
respondent. Complainant alleges that it purchased three carloads of 
cucumbers for respondent at respondent’s request and that, upon 
arrival at Chicago, respondent rejected one of the carloads and refused 
to accept the other two at contract prices. In addition, complainant 
alleges that it sold a rolling carload of cucumbers to respondent for 
which it ultimately received payment in full. 

Respondent answering denies that any of the transactions in ques- 
tion were on a brokerage basis but alleges that all four carloads of 
cucumbers were bought from complainant. Respondent also alleges 
that the first carload of cucumbers purchased and received was rejected 
for failure to meet grade and condition warranties and representa- 


* . i a 
tions made by complainant. Respondent alleges further that it ae- 


cepted and paid for the second carload purchased by it, and accepted 
and ordered diversion to Milwaukee, Wisconsin, of the third and 
fourth cars to arrive at Chicago but that complainant, without notice 
to respondent, cancelled respondent’s diversion orders and directed 
that the two shipments be turned over to Lamantia Brothers Arrigo 
Company, of Chicago, for resale. 

The record includes a report of investigation made by the Produe- 
tion and Marketing Administration, a copy of which was served on 
complainant by registered mail on January 12, 1946. A copy of the 
report and a copy of the complaint were served upon respondent ou 
the same day. 

A hearing was held in Chicago, Illinois, on September 4, 1946. Both 

_complainant and respondent were represented by counsel at the 
hearing. 

The record shows that complainant sold to respondent four carloads 
of cucumbers, nice quality, farmer pack, f. 0. b. Mt. Olive, North 
Carolina, as follows: 


: Date of sale Date of 
Car No. Total price and confirmation shipment 


AIT 22085. =~ $1, 620, 90 1/13/45 6/13/45 
MDT 23083 —- es 1, 393. 75 i/15/45 6/14/45 
ART 19253 1, 351. 45 1/16/45 6/16/45 
WFE 62294 _______--___- _ 1,375. 60 5/16/45 6/16/45 
In each instance the wired confirmation sent to respondent by com- 
plainant contained the total cost but the invoices mailed to respondent 
included in this same total cost a brokerage charge. 

Car ART 22983 arrived at Chicago on June 19, 1945, at 3:25 p. m., 
and respondent was notified of arrival at 3:45 p. m. On the same 
date, respondent wired complainant objecting to the condition and 
grade of the cucumbers. Complainant replied by wire that he ex- 


735851—_47——6 
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pected respondent to accept the car. Respondent ultimately rejected 
the shipment to the railroad at 9:55 a. m., June 21 and notified com- 
plainant of such rejection by wire sent at 10:01 a. m., June 21. Com- 
plainant testified at the hearing that this car was purchased for re- 
spondent on a brokerage basis without warranty as to grade. Manuel 
Gordon, a partner in respondent partnership, testified that brokerage 
yas not mentioned during negotiations and that complainant repre- 
sented the cucumbers as grading at least U. S. No. 1. The certificate 
of the Federal inspection made at Chicago recites that the cucumbers 
failed to grade U. S. No. 1, “on account of grade defects in excess of 
tolerance,” and contained ‘nmenniimantele 60% U.S. No. 1 quality.’ 
Under “condition” it was stated that 13 percent of the stock had slight 
Bacterial Spot, 14 percent was slightly shriveled and there was less 
than 1 percent decay. 
Car MDT 23083 arrived at Chicago on June 20, 1945, and on that 
date respondent wired complainant as follows: 
230838 ARRIVED QUALITY LOOKS O. K. CHECKED WITH OPA 
THE Y ADVISED US CEILING ALL OVER COUNTRY 2.10 FOB STARTING 
JUNE 15TH. WILL TAKE CAR AT CEILING PRICE 2.10 FOB ADVISE. 
Cars ART 19253 and WFE 62294 arrived at Chicago at 9:45 p.m 
on June 20 and respondent was notified of arrival at 8:50 a. m., June 


21,1945. The parties exchanged the following wires on June 20, 1945: 
Respondent to complainant, 11:00 a. m.: 


WE HAVE CHECKED WITH OPA REGARDING PRICE REGULATION 
THEY ADVISED US THAT CUKES FROM JUNE 15TH CEILING PRICE WAS 
2.10 _— THEREFORE WE CAN’T SEE HOW WE CAN WORK THESE 
CUKES YOU BILLED IN AS WE DON’T WANT TO HAVE ANY TROUBLE 
WITH THE OPA AND WE SURELY AREN'T GOING TO BLACK MARKET. 


Complainant to respondent, 2:50 p. m.: 

THERE IS NO FOB CEILING CUKES FROM NORTH CAROLINA PRIOR 
TO JULY FIRST REFER YOU TO OPA RALEIGH NC. 

Complainant to respondent : 

BOUGHT CARS CUKES 22983 and 230838 FOR YOU ON BROKERAGE BASIS 
AS ORDERED. EITHER ACCEPT AT INVOICE OR REJECT IMMEDI- 
ATELY AND WILL HAVE HANDLED FOR YOUR ACCOUNT. 

After arrival of the last two cars at Chicago, the parties exchanged 
the following wires on June 21: 

Respondent to complainant, 10:01 a. m.: 

REFUSING 22983. 

Respondent to complainant, 11:49 a. m.: 


MDT 23083 WFE 62294 ART 19253 WE ARE ACCEPTING THESE 5 CARS 
AND REMITTING TO YOU BASIS OPA INSTRUCTIONS 2.10 FOB CEILING 
IF THIS PRICE IS NOT CORRECT WE ARE LEAVING IT UP TO THE 
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MAIL YOU THE 
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DEPARTMENT OF AGRICULTURE AND WE WILL 


DIFFERENCE. 






Complainant to respondent, 2:41 p. m.: 






WE SOLD YOU CUKES AT COST PLUS BROKERAGE WE ARE NOT 
ACCEPTING YOUR IMAGINARY PRICE 2.10 ON ANY CARS YOU REMIT 
AS INVOICED OR REJECT IMMEDIATELY. 

At 11:26 a. m. the Chicago Produce Terminal Agency received a 
request from complainant, by telephone, to turn cars ART 22983, ART 
19253 and WFE 62294 over to LaMantia Brothers Arrigo Company, 
Chicago. Thereupon, the terminal agency canceled diversion orders 
received from respondent at 11:00 a. m. on the same date directing 
cars ART 19253 and WFE 62294 to Harry Ketay at Milwaukee, Wis- 
consin. Respondent had diverted car MDT 23083 on the previous day 
to Harry Ketay. The full invoice price for this shipment was paid 
to complainant on June 30 and it is not involved in this proceeding. 

















FINDINGS OF FACT 





1. Complainant is an individual, C. W. Oliver, doing business under 
the trade name of English and Oliver in Mt. Olive, North Carolina. 

2. Respondent, Cohen and Gordon is a partnership consisting of 
Charles Cohen and Manuel Gordon whose address is 1425 South 
Racine Avenue, Chicago, Illinois. Respondent was licensed under 
the act at the time of the transaction involved-herein. 

3. On June 13, 1945, complainant sold to respondent one carload 
containing 459 baskets of cucumbers, nice quality, farmer pack, at a 
cost of $1,611.10 and 14 baskets of squash at a cost of $9.80, total 
$1,620.90, f. o. b. Mount Olive, North Carolina, shipped in car ART 
22983. 

4. On June 16, 1945, complainant sold to respondent two carloads 
of cucumbers, nice quality, farmer pack, 457 baskets at a cost of 
$1,351.45, f. o. b. Mount Olive, North Carolina, in car ART 19253, 
and 551 baskets at a cost of $1,375.60, f. o. b. Mount Olive, North 
Carolina, in car WFE 62294. 

5. Car ART 22983 arrived at Chicago, Illinois, at 3:25 p. m. on 
June 19, 1945, and respondent was notified of such arrival at 3: 45 p. m. 
on that date. Respondent rejected the shipment at 10:01 a. m., June 
21. 

6. Cars ART 19253 and WFE 62294 arrived at Chicago, Illinois, at 
9:45 p. m. on June 20, and respondent was notified of such arrival 
at 8:50 a.m. on June 21. By attempting acceptance at less than the 
agreed contract prices thereof both before and after arrival of the 
cars, respondent rejected the shipments. 

7. After rejection by respondent, complainant diverted cars ART 
22983, ART 19253 and WFE 62294 to LaMantia Brothers Arrigo 
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Company, Chicago, Illinois, for resale. Resale was made at Chicago 
promptly and with reasonable care. Resale of the shipments re- 
sulted in net proceeds as follows: ART 22983, $943.91; ART 19253, 
$889.14; WFE 62294, $1089.41. 

8. Complainant sustained a loss of $1,425.49, this being the differ- 
ence between the respective sale prices to respondent and the net 
amounts realized from the resales, no part of which has been paid 
by respondent. 

9. Formal complaint was filed on October 12, 1945, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


With the exception of complainant’s invoices, all pertinent evi- 
dence indicates purchase and sale of the three cars of cucumbers 
in, question by the parties rather than brokerage transactions as 
contended by complainant. There is no evidence of a brokerage 
arrangement in the negotiations between the parties nor is any men- 
tion made thereof in the respective confirmation of sale by complain- 
ant. The inefficacy of the invoices as determinative of the true nature 
of the dealings of the parties is apparent from complainant’s testi- 
mony that car MDT 23083 was rolling when purchased by respondent 
from complainant and yet was invoiced to show a brokerage charge. 
Complainant admitted that this car was not purchased for respondent 
on a brokerage basis. 

Respondent’s claim in connection with car ART 22983 that com- 
plainant made representations amounting to a warranty that the 
cucumbers would grade U. 5. No. 1 is not supported by the evidence. 
The description “nice quality, farmer pack” cucumbers is not neces- 
sarily a warranty of U. S. No. 1 grade. “Nice” quality has no 
definite meaning in the trade. Anonymous Decision, 3 A. D. 770 
(PACA Docket No. 4267, S. 3131). Relative to this issue Charles 
Cohen, a partner in respondent firm, testified that farmer pack means 
“vou get good or bad.” Official inspection of car ART 22983 made 
on June 20, 1945, at Chicago showed the produce to be “clean fairly 
well to well shaped and generally well color.” Full effect has not been 
given to the condition factors found on this inspection because it was 
made more than 6 days after shipment. The evidence establishes 
also that,on resale the cucumbers in this car brought ceiling prices in 
Chicago. It is concluded that respondent did not have a right to 
reject the produce in car ART 22983 for grade or condition defects. 
The inclusion of an insignificant amount of squash at $9.80 out of a 
total cost of $1,620.90 for the entire shipment was not a valid ground 
for rejection. 

It is established by the record that respondent received notice of 
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arrival of car ART 22983 at 3:45 p.m. on June 19, 1945, and wired 
notice of rejection to complainant at 10:01 a.m. on June 21, 1945. 
Under the regulations (7 CFR, Cum. Supp., 46.2 (1), (s)), the pur- 
chaser must give the seller notice of rejection within 24 hours after 
notice of arrival or an acceptance will be presumed. 7ifton Produce 
Company v. M. A. Skaff, 3 A. D. 906. Respondent’s rejection of the 
produce in car ART 22983 was without reasonable cause and in vio- 
lation of section 2 of the act. The statement of resale of this ship- 
ment indicates no disadvantage to respondent as the result of inclusion 
of squash invoiced at $9.80 and sold for $33. 

The dispute of the parties in regard to the produce in cars ART 
19253 and WPE 6229! are « from respondent's contention that there 
yas in effect on June 15, 1945, an Office of Price Administration ceil- 
ing price of $2.10 per bushel applicable to these cucumbers. The 
evidence of record indicates, on the basis of an exchange of telegrams 
between complainant and the District Food Representative of the 
Office of Price Administration, that there was no ceiling price in 
f. o. b. sales of cucumbers at Mt. Olive, North Carolina, prior to July 
1. Complainant notified respondent that there was no ceiling price 
in effect but respondent chose to risk error in its position rather than 
obtain verification which was available. Respondent’s failure to ac- 


cept the two shipments at the prices agreed upon was a breach of 


the contract. 

Respondent contends that it cannot be held liable for damages be- 
cause complainant ordered the two cars diverted after respondent had 
accepted them by giving refrigeration instructions and diversion 
orders and before respondent’s wired acceptance was received by 
complainant. Apparently, complainant ordered the cars turned over 
to La Mantia Bros. Arrigo Company shortly before the receipt of 
respondent’s last wire accepting at the ceiling price. No doubt com- 
plainant could have cancelled this order of diversion and made the 
shipments available to respondent if the latter had agreed to accept 
at the contract price. Respondent’s wires, including the last one, 
however, were clearly to the effect that it would not accept on this 
basis. Under these circumstances, respondent is hardly in a position 
to complain of any action taken by complainant. The acceptance 
claimed by respondent to have resulted from the exercise of dominion 
over the shipments has no bearing whatever in this proceeding. Com- 
plainant had no knowledge of the acts of respondent and in any 
event would not be obliged to allow respondent to accept the ship- 
ments at less than the agreed price. 

Respondent’s attempted acceptance of cars ART 19253 and WFE 
62294 at less than contract prices constituted a rejection without rea- 
sonable cause and a violation of section 2 of the act. Lancaster Fruit 
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Company v. Joseph Feldman, 4 A. D. 888.. Resale of the rejected ship- 
ments in cars ART 22983, ART 19253 and WFE 62294 was handled 
promptly and with reasonable care. Reparation should be awarded 
complainant for damages sustained amounting to $1,425.49, being the 
difference between the invoice prices of the produce and the net 
amounts received on resale, and the facts published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $1,425.49 with interest thereon at 5 
percent per annum from June 21, 1945, until paid. 

The facts and circumstances herein shall be published. 

Copies hereof shall be served upon the parties by registered mail or 
in person, and, except as to the date of payment of reparation and 
as to service upon the parties, this order shall become effective 20 days 
after its date. 


(A. D. 1422) 


ASSOCIATED FRUIT DistRiBUTORS OF CALIFORNIA Uv. Lokp & SPENCER COMPANY. 


PACA Doc. No. 4524. Decided February 28, 1947. 


Denial of Petition for Reconsideration—Prior Order Supported by Evidence 
and Law 

Where reparation was awarded complainant against respondent for reduced price 
of tomatoes under new contract entered into between the parties after 
respondent's inspection at destination, and respondent's petition for recon- 
sideration states that the new contract is not binding because the frozen 
condition of the tomatoes was latent, it is held that respondent's testimony 
shows knowledge of such condition and, therefore, the award to complainant 
was proper, and the petition should be denied. 


Mr. D. Jerome Donovan, of Boston, Massachusetts, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer. 
ORDER DENYING PETITION FOR RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et seg.) In the for- 
mal complaint filed March 28, 1945, complainant alleged a rejection 
without reasonable cause of two carloads of tomatoes contracted to 
be sold to respondent. Both shipments were ultimately condemned 
after rejection, and award of reparation was requested by comp!:inant 
for the contract price of one carload, SFRD 33296, and for the reduced 
price of the other carload, SFRD 34659, which respondent had agreed 
to pay after inspection at destination, An order was issued on Janu- 
ary 27, 1947, dismissing the complaint as to the first shipment and 
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awarding reparation to complainant for the purchase price of car 
SFRD 34659 under the new contract. 

In the petition for reconsideration filed February 7, 1947, respondent 
requests that that part of the order relating to the tomatoes in car 
SFRD 34659 be reconsidered and rescinded. It is contended that the 
new contract entered into by the parties for the reduced price was 
based on their mutual mistake that these tomatoes were merchantable 
and, therefore, there was no binding contract. Respondent states 
that its inspection at destination did show some minor defects but it 
did not discover and could not have discovered the chilled condition 
by the most complete inspection possible because it was latent. With 
this we cannot agree. At the oral hearing respondent testified, “Upon 
arrival of these cars of tomatoes in Boston, the inspection revealed 
that the cars had been frozen to some extent,” and “At the time I made 
my inspection I couldn’t say exactly how badly the car had been 
damaged. I knew there was some damage. I knew there were some 
tomatoes that weren’t badly damaged but also I had a feeling there 
was a great deal of damage to the bottom tiers.” The situation then 
was one where the respondent, with knowledge that the tomatoes were 
damaged by freezing, agreed to accept them at a reduced price. Under 
the facts of this proceeding there was no implied warranty of mer- 
chantability. 

It is concluded that the previous decision. was supported by the 
evidence and the law. The petition for reconsideration is denied, and 
it was deemed unnecessary to serve a copy upon the complainant. The 
order of January 27, 1947, is affirmed. 

This order and the order of January 27, 1947, shall become effective 
30 days from the date hereof. 

The parties shall be served with a copy of this order by registered 
mail or in person and this order shall be published. 





COURT DECISIONS 


Cc. J. WIELAND AND Son DAIRY Propucrs COMPANY, INc. v. WICKARD, SECRETARY 
OF AGRICULTURE, 68 F. Supp. 93.* Decided September 19, 1946. 


DISTRICT COURT, E. D. WISCONSIN 
Civil Action No. 1335 
Order No. 41—Variation in Total Butterfat Tests—Overpayments 


On the basis of the evidence before the Secretary the court ruled that the handler 
was not entitled to recover from the producers settlement fund or other 
funds administered by the market administrator alleged excess payments 
made by the handler to such funds, on the ground that the tests for butter- 
fat by a technician of the market administrator indicated a higher butter- 
fat content than the milk actually contained.** 


Administrative Law—Judicial Review of Secretary’s Order 


The court will not interfere with an order of the Secretary supported by sub- 
stantial evidence and is not contrary to law.** 

Only questions affecting constitutional power, statutory authority, and the basic 
prerequisites of proof can be raised in an action to review a ruling of the 


Secretary of Agriculture.** 

[93+] Action under the Agricultural Act by the C. J. Wieland & 
Son Dairy Products Company, Inc., a corporation, against Claude R. 
Wickard, Secretary of Agriculture of the United States of America, 
to review a ruling of the Secretary of Agriculture regulating the 
handling of milk in the Chicago marketing area. 

Judgment for the defendant. 

See also, D. C., 4 F. R. D. 250. 

Shockley & Gunsburg, of Milwaukee, Wis., and Arthur R. Seelig, of 
Chicago, Ill., for plaintiff. 

Timothy Cronin, U. S. Atty., and H. W. Hilgendorf, Asst. U. S 
Atty, both of Milwaukee, Wis., and John Toohey, Atty. for Sol. Office 
of U.S. Dept. of Agriculture, and J. L. Cook, Atty. for Federal Milk 
Market Administrator, both of Chicago, Tll., for defendant. 

DUFFY, District Judge 

This is an action brought under Title 7, U. S. C. A. Sec. 608 (c) 
(15) (B) to review a ruling of the Secretary of Agriculture dated 
December 14, 1943, which was adverse to the plaintiff. 


*2 A. D. 647, 3 A. D. 83, sustained —Ead. 

**Reference to each point involved in this case will be found in Index-Digest in this 
issue of Agricultural Decisions.—Ed. 

tItalic figures in brackets refer to first word beginning a page in 68 F. Supp. 93.—Ed. 
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Order 41 was issued by the Secretary of Agriculture effective Sep- 
tember 1, 1939. This order regulated the handling of milk in the 
Chicago marketing area. The plaintiff, whose place of business is 
located within this judicial district, is a “handler” of milk as defined 
in said order. Plaintiff purchased milk directly from producers and 
made payment to such producers and also to the Chicago Milk Market 
Administrator, based upon the quantity of milk received, the butter- 
fat content, and the ultimate use thereof as provided in said order. At 
stated times the plaintiff paid to the milk administrator and the 
Producers Settlement Fund, created pursuant to the order, the 
amounts required to be paid by said order, and also paid the market 
administrator plaintiff's share of the market service charges involved 











in the weighing, sampling, and testing of the butterfat content of the 
milk. 

[94+] During the nineteen-month period in question from Sep- 
tember 1, 1939, to March 31, 1941, plaintiff’s producers customarily 
delivered their milk to the plaintiffs plant in cans, the contents being 
poured into a weight tank owned by the plaintiff. As each batch of 
milk was delivered by a producer, employees of the plaintiff took 
from the center of the weigh tank a small sample without additional 
agitation, stirring, or mixing other than normally occurred in the 
pouring operation, After a fifteen-day period of collecting such daily 
samples, the composite sample was turned over to a market adminis- 
trator technician for testing. Customarily the technician took a fresh 
milk sample from the batch of milk delivered on that day for the 
purpose of checking the test of the composite sample. 

Plaintiff discovered an unexplainable butterfat loss and suggested 
to the market administrator that he conduct tests to ascertain the cause 
thereof. Thereafter, on seventeen days during the period from April 
23 to July 2, 1941, tests were conducted as to each batch of milk 


















“s,s 


brought into plaintiff’s plant. The tester used the old method and also 
made tests after the same milk was stirred in the weigh tank. AI- 
though some few tests showed no difference between the stirred and 
unstirred samples, and still a few others showed more butterfat in 
the stirred, yet the general result was that the unstirred milk showed 
an excessive proportion of butterfat equal to 3.4257%. 

Plaintiff claims that under the order it was the duty of the market 
administrator to check and determine the weight, quantity and butter- 
fat test of all milk received by a handler, and to verify such payments 
by the handlers to their producers. Plaintiff contends that the test 
conducted under the direction of the market administrator during the 
seventeen days after the period in question proved that testing for 
butterfat in unstirred milk was an improper procedure, and thus that 
samples taken in the nineteen-month period were not representative 
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samples and indicated a higher butterfat content than the milk actu- 
ally contained. Plaintiff argues that as a result of such improper 
procedure it made excess payments of some $13,000.00 to its producers 
and to the Producers Settlement Fund. The amount calculated as 
overpaid directly to the producers was $10,889.78. Plaintiff insists 
that the responsibility was that of the market administrator and that 
plaintiff’s entire loss of $13,000.00 should be repaid to him from the 
Producers Settlement Fund or other funds administered by the market 
administrator. 

On June 22, 1942, pursuant to Sec. 608 (c) (15) (A) of the act, 
plaintiff filed a petition with the Secretary of Agriculture praying 
for relief. A hearing was held at which time plaintiff produced oral 
and documentary testimony. On August 6, 1943, a “report of pre- 
siding officer” was issued. Plaintiff, being dissatisfied, filed exceptions 
and thereafter a hearing was had at Washington, D. C. On Decem- 
ber 14, 1943, the Secretary of Agriculture, by and through the War 
Food Administrator, issued a “preliminary statement, findings of fact, 
conclusions, and order” which denied the relief requested by plaintiff. 
Claiming that the ruling of the Secretary was erroneous and not in 
accordance with law, this action was commenced by plaintiff. 

A trial de novo was not had in this court: the case was submitted 
upon the record made at the hearings hereinbefore described. 

The defendant strongly urges that in no event could he be required 
to pay $10,889.78 which plaintiff claims to have overpaid its produc- 
ers; and that if plaintiff has any claim for this amount it is those who 
received the excess payments who are liable. While there is much 
force to this contention, it need not be here decided in view of the 
disposition of this case on other grounds. 

[1,2] It is well established that if the order of the Secretary is 
supported by substantial evidence and is not contrary to law, it is the 
duty of the court not to interfere with such determination. Swayne 
and Hoyt, Ltd. v. United States, 300 U. S. 297, 304, 57 S. Ct. 478, 81 L. 
Ed. 659; Wawa Farms, Inc. v. Wickard, Secretary of Agriculture, 56 F. 
Supp. 67. In the case of Rochester Telephone Corp. v. United States, 
307 U. S. 125, 139, 59 S. Ct. 754, 762, 83 L. Ed. 1147, the court said: 

[95+] * * * Even when resort to courts can be had to review a Commis- 
sion’s order, the range of issues open to review is narrow. Only questions 
affecting constitutional power, statutory authority and the basic prerequisites 
of proof can be raised. If these legal tests are satisfied, the Commission’s order 
becomes incontestable. * * * 


In the case at bar there is very little dispute as to the facts involved ; 
however, the conclusions to be drawn therefrom mark the difference 
between the parties. In Gray v. Powell, 314 U. S. 402, 412, 62 S. Ct. 
326, 333, 86 L. Ed. 301, the court said: 
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* * * Although we have here no dispute as to evidentiary facts, that does 
not permit a court to substitute its judgment for that of the Director. Ses 

The various rules of law heretofore stated are applicable in this 
case. In Queensboro Farm Products, Ine. v. Wickard, Secretary of 
Agriculture, 47 F. Supp. 206, 210, the court said: 

The findings of the administrative officer are conclusive if there is any evi- 
dence to support them and the Court may not weight the evidence and substitute 
its independent findings for those of the administrative officer. * * * 

The duty of the administrator was set out in Sec. 941.6 of the order 
which provides that handlers shall make monthly reports showing 
quantities of milk received, butterfat tests, and utilization. It further 
requires that the market administrator shall verify all reports and 
payments of such handler, and that each handler shall make available 
to the market administrator such facilities as will enable him “to 
weight, sample, test for butterfat content, the milk received from 
producers * * *” 

The evidence before the Secretary showed that the weigh tank of 
the plaintiff at the time in question did not have a mechanical agitator, 
although some tanks were so equipped ; furthermore, that the plaintiff 
did not make any tests of his own, but relied upon the tests of the 
market administrator. No order or regulation by the market ad- 
ministrator prevented the plaintiff from installing an agitator in its 
weigh tank or from making tests of its own if it so chose. The techni- 
cian of the market administrator could not stir the milk that went 
into the composite samples although this could have been done by the 
plaintiff’s employees. The technician could undoubtedly have stirred 
the fresh milk when he took a sample to check against the composite 
sample. 

[3] Ample evidence sustained the findings of the Secretary of 
Agriculture, and I conclude that there was no error of law in the 
order as issued. 

Judgment may, therefore, go for the defendant. 
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petitions, of the lack of essential findings relative 
to statutory jurisdiction over the Columbus mar- 
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keting area cannot be sustained as the delegated 
rule making does not require the same due process 
procedure in the way of hearings, basic findings, 
ete., as a strict quasi-judicial proceeding, the act 
does not demand a ‘‘full hearing’’, and the findings 
prescribed by the act have been made_- Fee eee 
Classification of Milk 
Other Source Milk 
Petitioners’ complaint that the classification of ‘other 
source milk” is contrary to section 8¢ (5) of the act 
in that under the allocations prescribed some milk 
may be classified and priced on the basis of a par- 
ticular classification in which that milk may not 
have been used, is invalid, since the courts have 
held that such a provision is not contrary to the 
act and is a proper exercise of the powers granted 
by the act ’ ; : Jatkeas 
Denial of relief from operation of 
Even-Production Plan 
Effect of Failure to Include in Order 
Petitioners’ contention that since the record shows 
that the handlers and producers were in favor of a 
seasonal-adjustment funds plan or an even-produc- 
tion plan whereby 20 cents per hundredweight was 
to be withheld from the uniform price for producer’s 
milk in April, May, and June, the period of flush 
production and the funds so accumulated but 
returned to producers as a price for milk sold during 
the production months in the fall of the year, the 
failure to adopt such a plan was in violation of the 
act is refuted on the ground that such contention 
leaves out the discretionary authority of the Secre- 
tary, for, while it is true that the findings of the 
Secretary as to the effectuation of the policy of the 
act must be based on the evidence introduced at 
the hearing, the Secretary can exercise his discretion 
in making a determination as to whether or not a 
particular proposal, even though supported by 
evidence, will tend to effectuate the declared policy 
of the act... =. 
Findings of Fact 
Evidence Showing Interrelationship of Markets for Milk 
and its Products 
The evidence referred to in the findings of fact 
sufficiently contravenes petitioners’ arguments that 
the interrelationship of markets for milk and its 
products does not apply to the handling regulated 
by the order, and shows that there is a particularly 
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intimate relationship between Columbus fluid prices 
and prices to producers supplying M. & R. Die- 
PBLIRARNO OMS <2 ko eco te, 85 
Interstate Commerce 
De Minimis Doctrine 
Although only % of 1 percent of milk priced by order 
moves in interstate commerce, de minimis doctrine 
advanced by petitioners does not apply because 
amounts of milk are substantial and because act 
does not require any minimum percentage of 
handling in interstate commerce for regulation -_ _ _ - 
Federal Regulation of Intrastate Transactions Affecting 
Interstate Commerce 
The direct burdening, obstructing, or affecting of 
interstate commerce specified in section 8e is not 
limited to the interstate handling regulated by the 
same order that regulates the intrastate handling 
because the act intended to confer the full scope of 
the commerce clause of the Constitution and such 
full scope extends to regulation of intrastate activi- 
ties that affect interstate commerce itself as well as 
Federal regulation of interstate commerce and is not 
restricted to situations of “inextricable interming- 
ling’”’ where regulation of intrastate is necessary in 
order to make interstate regulation effective. ____- 85 
Record Showing Effect of Handling of Fluid Milk in 
Columbus, Ohio, Upon 
The handling of fluid milk in the Columbus, Ohio, 
marketing area directly burdens, obstructs, or 
affects interstate commerce in milk or its products 
because regulation of the handling that is interstate 
would be ineffective without regulation of all the 
handling and, in addition to the effects of the han- 
dling upon other regulated markets, the Columbus 
fluid market has industrial and intimate relation- 
ships with the manufacturing market particularly 
M. & R. Dietetics and Nestle’s, so that any con- 
siderable decline in prices or shrinkage in consump- 
tion on the Columbus fluid market would have 
quick and drastic effects upon the marketing of 
manufacturing milk in the production area and the 
prices to the producers of this milk__-.__..------ 
Market Pool 
Right of Handler to Participate in 
Petitioners’ complaint that the failure of the order to 
require a specified amount of Class I milk for a 
handler to participate in the market pool might 
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enable a processor selling a small quantity of fluid 
milk to draw out of the pool at the expense of other 
handlers enough money to pay the uniform price 
for all his milk, must be dismissed, because there 
is a slim possibility of any such contingency, 
and, furthermore, if necessary, the order could be 
MPVMUCE |. oo55 Sen anccssessees es acca, eer 86 
Marketing Area 
Definition of 
On the basis of the evidence adduced in the record 
the Secretary, in the exercise of his discretion, had 
the authority to prescribe the marketing area 
defined in the order wre Steer _ 1407 86 
Validity of 
Upon consideration of the merits of the allegations of the 
invalidity of Order No. 74, regulating the handling of 
milk in the Columbus, Ohio, marketing area, the relief 
requested by petitioners is denied and their petitions 
are dismissed__._---- : sherri toe ceaetewe: “ae 85 
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SECRETARY OF AGRICULTURE 
Discretion of, to adopt proposal made at promulgation hearing. 1407 110 






Discretion of, to prescribe marketing area_- - - -- eee eremerr me fo ll 
SEcTION 8c OF AcT 

Construction and interpretation of ; eee tnetee 1407 106 
Section 8c (5) oF Act 

Sonstruction and interpretation of_- ‘iercrk tee yee are ace eee 113 
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Construction and Interpretation 
Section 8e of Act (direct burdening, obstructing, or affect- 






ing interstate commerce) - - - ee ee ee re ere 106 
Section 8c (5) of Act (milk and its products; terms and 
Gancditions GF Orders). - .... aencwe recedes a wtacs Saee 113 
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SUSPENSION OF TRADING PRIVILEGES 
Extension of 
Prior order suspending respondents’ trading privileges for 
90 days is extended for an additional period of 120 days 
on the ground of respondents’ admitted violations of 
such prior order during its effective period __-- ~~ -- .._ 1408 114 










TRADING PRIVILEGES 
Extension of suspension of, for violations of existing order__-. 1408 115 
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Petition for modification of rates and charges_ _ - 
Settlement Between Parties 
Since notice was received from complainant stating that 
the claim existing between the parties had been amicably 
settled and requesting that the complaint be dismissed, 
the proceeding is, accordingly, dismissed 
RatES AND CHARGES 
Dismissal of Petition for Modification of 
Since petition for modification fails to show anything un- 
reasonable about the charges protested, petition for 
modification is dismissed 
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“BurraLto ACCEPTANCE FINAL” 
Sale on basis of, constitutes waiver of right to claim breach of 
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warranty a é eae bi 
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Burden of establishing oral modification of agreement 
Effect of Failure to Object to Seller’s Wired Confirmation 
Where respondent reeeived complainant’s wire confirming 
the sale to respondent and no objection was made to 
the terms set forth therein until the shipment arrived 


five days later, respondent’s conduct indicates that the 


terms were correctly stated ; so Sines TSewe 
Evidence showing existence of, not brokerage contract 
Exchange of telegrams as satisfying statute of frauds 
DAMAGES 
Measure of, based on— 
loss sustained on resale of shipment - .- - - 
resale of commodity - - ~~ 
searcity of supplies_ - - - 
DEFAULT 
Admission of allegations of complaint by- - - - 
DISMISSAL 
Settlement Between Parties 
The parties having filed a stipulation reciting that a settle- 
ment of the claim in controversy had been made, and that 
the complaint might be dismissed with prejudice, it is so 
ordered 
EVIDENCE 
Burden of establishing oral modification of agreement __ 
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Facts failing to show— A.D.No. Page 
iOROn OM WRINENEG 5 oon oo tous susan oaanee 1421 158 
MPOMONAOe CraNneeetIOn W... =2 = 5 be. oe ae ceo Ses 1421 158 
ceiling prices on certain commodities-- - - --- ee teases 1421 158 





Facts SHow1nGe ConTRAcT oF PuRCHASE AND SALE 
Where complainant alleged purchase of carloads of cucumbers 
for respondent on brokerage basis, it is held that the evidence 
shows a contract to sell by complainant and to purchase by 
respondent, and not a brokerage transaction-------------- 1421 154 
INSPECTION OF COMMODITY 
Effect of, by Authorized Agent 
Where agent inspected the produce and thereafter reported 
his findings to his principal who instructed the agent to 
purchase the produce, there is no implied warranty of 
the condition of the commodity -___---------------- . 1417 133 
PRINCIPAL AND AGENT 
Effect of inspection and acceptance of commodity by authorized 
agent on claim of implied warranty --_------------ 3 -- 1417 185 
Liability of Agent 
An agent or broker who offers produce and negotiates a 
contract for the sale of it without disclosing his principal 
until after the offer is accepted, is liable as a principal in a 
case of failure to deliver to the one accepting the offer_. 1419 139 
RECONSIDERATION 
Denial of Petition for 
Respondents’ petition for reconsideration denied on the 
ground that the record supports the previous decision 
othe it fant Sati law. ok ns Sa cs een eas - 1415 130 
Where reparation was awarded complainant against re 
spondent for reduced price of tomatoes under new con- 
tract entered into between the parties after respondent’s 
inspection at destination, and respondent’s petition for 
reconsideration states that the new contract is not bind- 
ing because the frozen condition of the tomatoes was 
latent, it is held that respondent’s testimony shows 
knowledge of such condition and, therefore, the award to 
complainant was proper, and the petition should be 



































CUMIN is ere He eae ee 1422 160 
REJECTION OF COMMODITY 
Failure to show lawful rejection. ..- ....=~-..<..<<...-+.--< 1411 121 





REPARATION 
Failure to Deliver 
In absence of readily available offerings, buyer who pur- 
chases first replacements obtainable because of failure to 
deliver by seller is entitled to damages in amount of 
difference between contract price and the amount buyer 
was compelled to pay for replacements, some of which 
were made over a month after date specified for delivery 
nde tie CONGIEOE occ, os ere Sa cons tooweeenes 1419 
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RePARATION—Continued 
Failure to Pay Balance of Purchase Price A.D.No. Page 
Complainant is entitled to an award of reparation against 
respondent for failure to pay the full purchase price for 
produce after inspection and acceptance by respondent’s 
agent without warranty by complainant__----------- 
Respondent’s failure to make full and prompt payment of 
the agreed purchase price of a carload of oranges was a 
violation of the act and entitles complainant to an award 
of reparation for the balance due. Also, where respond- 
ent was notified in writing, at the time of the service of 
the formal complaint upon respondent, that its answer 
to the complaint should be filed within 20 days after 
receipt of such notice, and that failure to file an answer 
would be deemed to be an admission of the allegations of 
the complaint, and thereafter respondent failed to file an 
answer to the complaint, the respondent is adjudged in 
default and reparation is awarded the complainant on the 
basis of such default 
Failure to Pay Balance of Reduced Price 
Where a buyer of peaches complained to seller as to their 
condition upon arrival of the shipment at destination, 
and was granted a reduction in price but buyer claimed 
that a further modification of the contract was made in a 
telephone conversation with seller’s broker, who denied 
that a further reduction in the price was agreed to, and 
there was no corroborating evidence thereof, it is held 
that buyer had the burden of establishing such further 
modification but had failed to do so, and therefore, seller 
is entitled to an award of reparation in the amount of 
the unpaid balance of the reduced price 
Failure to Pay Undisputed Amount 
Where respondent admitted owing complainant a certain 
amount for citrus fruits purchased from complainant, 
the said sum being greater than the respondent’s alleged 
claim against complainant based on a separate trans- 
action, the respondent is ordered to make payment 
of the undisputed amount, and the _ respondent’s 
liability for the remaining disputed amount is left for 
subsequent determination 
Unlawful Rejection 
Where compainant contracted to sell to respondent a car- 
load of good quality peas “Buffalo acceptance final” and 
respondent rejected to shipment upon arrival because of 
alleged lack of quality, held: (1) a sale on “Buffalo 
acceptance final” basis gave respondent no right of re- 
jection; (2) by rejecting the commodity respondent 
waived the right to claim a breach of warranty; and (3) 
reparation should be awarded complainant for the loss 
sustained on resale of the commodity 
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RePARATION—Continued 
Unlawful Rejection—Continued A. D.No. Page 
Where complainant sold respondent carloads of chicory 
and cabbage and forwarded sight drafts for the purchase 
prices to respondent but the latter refused to accept de- 
livery of the shipments or pay the sight drafts, it is held 
that the failure to accept and pay was a rejection in vio- 
lation of the act and reparation should be awarded com- 
plainant for the loss sustained on resale_-_--_-_-_--------- 1412 123 
Where complainant sold respondent three carloads of 
cucumbers warranted as “nice quality, farmer pack’’, 
and respondent rejected one car because of alleged lack 
of quality and condition and the other cars because it 
thought O. P. A. ceiling prices which were lower than 
the contract prices were in effect on these cucumbers, it 
is held that the rejections were without reasonable cause 
because there was ne breach of warranty nor were ceiling 
prices in existence on these cucumbers, and reparation 
should be awarded complainant for the loss sustained on 
PERRO as oe ee ee he eee icici, ees eee ay ae 1421 154 
Where respondent purchased a carload of apples f. 0. b. 
shipping point and rejected it on arrival at destination 
because of damaged condition found there, it is held that 
respondent failed to sustain the burden of proving 
breach of implied warranty of suitable shipping condi- 
tion since Federal inspection disclosed that the apples 
met contract requirements when shipped and the car 
was delayed in transit during dangerously cold weather 
without a showing that adequate heater service was 
maiatained by the carrier, and therefore, complainant is 
entitled to an award of reparation for loss sustained on re- 
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sale of the rejected shipment_-_-_-____-_--- wcities eco 1411 +118 
REPARATION FOR— 
Amount of undisputed claim. ...< <5. 2 2.622. c cence ec ecca 1416 132 
WAHUIG IG COUNOR. oe oo meen saslasee wscicisai oasis este A 
Failure to pay— 
balance of purchase price tveilouccuces <- BARBS e ESRF 135 
balance of reduced price... ........--..-.<..<::<.....5. BIS T28 
Unlawful rejection _ - ---- - _ 1411:121; 1412:126; 1420:152; 1421 158 
1 STATUTE OF FRAUDS 
Exchange of Telegrams 
A contract binding under the statute of frauds is consum- 
mated by an exchange of telegrams which set forth the 
terms of the contract...............=..- iverasea 340 Tee 
Sufficiency of Agent’s Memorandum under 
Memorandum to satisfy Statute of Frauds may be signed 
by agent of party to be charged and it need not be 
delivered to other party to contract_-_------------- 1415 130 
Who may sign memorandum binding party - - ae = 1415 =:131 
8 SuiTaBLE SuHipPpina CONDITION 





Burden of proof of implied warranty of-.-.---------- 
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UNDISCLOSED PRINCIPAL A.D.No. Page 
Liability of agent as principal 139 
VIoLATION oF AcT 
Failure to accept and pay j 126 
Failure to deliver 139 
Failure to pay— 
balance of purchase price 1413:128; 1417 185 
balance of reduced price 1418 138 
Unlawful rejection 158 
WAIVER 
Rejection of commodity sold on basis of “‘ Buffalo Acceptance 
Final’ as constituting waiver of right to claim breach of 
warranty 1420 
WARRANTIES 
Burden of proof of implied warranty of suitable shipping 
condition 1411 
Effect of inspection and acceptance of commodity by agent on 
claim of implied warranty 
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ADMINISTRATIVE LAW 
Judicial Review of Secretary’s Order 
Only questions affecting constitutional power, statutory author- 
ity, and the basic prerequisites of proof can be raised in an 
action to review a ruling of the Secretary of Agriculture, 68 F. 
RT Gee. wee Smeets See als Sore ea ene ra 
The court will not interfere with an order of the Secretary sup- 
ported by substantial evidence and is not contrary to law, 
68 F. Supp. 93- - -- 
BurrerFat TEsts 
Claim for alleged overpayments because of variation in, 68 F. Supp. 93. 
Courts 
Judicial Review of Secretary’s Order 
Only questions affecting constitutional power, statutory au- 
thority, and the basic prerequisites of proof can be raised in 
an action to review a ruling of the Secretary of Agriculture, 
68 F. Supp. 93 : 
The court will not interfere with an order of the Secretary sup- 
ported by substantial evidence and is not contrary to law, 
68 F. Supp. 93 
EVIDENCE 
Facts showing— 
handler was not entitled to recover alleged overpayments because 
of variation in butterfat tests, 68 F. Supp. 93 
OrvER No. 41 (CuHiIcago) 
Variation in Total Butterfat Tests 
Overpayments 
On the basis of the evidence before the Secretary the court 
ruled that the handler was not entitled to recover from 
the producers settlement fund or other funds administered 
by the market administrator alleged excess payments 
made by the handler to such funds, on the ground that 
the tests for butterfat by a technician of the market 
administrator indicated a higher butterfat content than 
the milk actually contained, 68 F. Supp. 93- 
OVERPAYMENTS 
Claim for, because of variation in butterfat tests, 68 F. Supp. 93- - -- 
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